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Bank Officer Not Authorized Accept for Deposit His 
Check Bank Given Payment His 
Personal Debt 


officer bank not authorized accept for deposit 
his own check the bank given payment his personal 
debt. The payee the check, such case, charged with 
notice his want authority. This was decided the 
Supreme Court Oregon the case Fine Harney 
County National Bank, 182 Pac. Rep. (2d) 879. 

Where depositor presents bank officer for deposit 
check drawn the latter’s own bank, his duty determine 
whether the check good, and, not refuse accept it. 

That duty this case conflicted with the interest which the 
assistant cashier had discharge his private debt accept- 
ing for deposit his own check, which knew worthless. 
The depositor did not know that the check was worthless, but 
did know that the assistant cashier acted dual capacity 
principal and also agent and representative the bank. 
The law charged him with that knowledge. The fact that the 
bank officer personally interested transaction this 
character sufficient put the creditor upon notice the 
extent the former’s authority. The assistant cashier was 
not authorized act for the bank the transaction and his 
acts, therefore, could not and did not create deposit liability 
against the bank for the amount the check question. 

its opinion, the court stated follows: 


948 THE BANKING LAW JOURNAL 


Recurrence fundamental legal principles, which, although not 
overlooked, were not properly applied, leads the conviction that 
our former decision the question involved this rehearing was 
erroneous and must set aside. See 170 P.2d 365. 

Plaintiffs Fine and Ethel Fine, his wife, had joint account 
the Harney County National Bank. Fine and Brown, the vice 
president and assistant cashier the Bank, engaged private 
business transaction which terminated agreement that Brown 
owed Fine $7,650. The Bank was not party this transaction 
nor any way concerned it. pay this indebtedness Brown 
gave Fine his check for the amount thereof drawn his personal 
account the Bank. endorsed the check and immediately 
thereafter Brown accepted for deposit the Fines’ joint account. 
This occurred the Bank after banking hours when other officer 
employee the Bank was present. Brown’s check was worthless. 
The amount thereof was not charged against his account, nor entered 
credit the Fines’ ledger sheet kept the Bank; the check 
itself was never found among the Bank’s papers, nor was the deposit 
slip, duplicate which was received Fine; there was record 
the transaction any the books the Bank and evidence 
that any officer employee the Bank, other than Brown, had 
any knowledge the issuance the check its deposit until after 
the Bank failed some nineteen months later. the plaintiffs should 
prevail this action will solely because Brown’s fraudulent 
act, which the Bank had notice, and the Bank will saddled 
with Brown’s debt Fine. The question is: Did Brown have au- 
thority accept the check for deposit? conceded that 
represented the Bank the transaction the Bank bound. Morse 
Banks and Banking, 6th Ed. 1216, 569; Zollmann, Banks and 
Banking, Perm. Ed. 3818, page 197; Michie, Banks and Bank- 
ing, Perm, Ed. 49, 26; Am. Jur., Banks, 327, 457; Oddie 
National City Bank, N.Y. 735, Am. Rep. 160; Cohen First 
National Bank, Ariz. 394, 198 122, A.L.R. 701, with anno- 
tation seq. also conceded that assistant cashier 
had general authority accept deposits. But contended 
that was without authority accept for the Bank the deposit 
his own check given him pay personal debt, thereby mak- 
ing the Bank liable for the amount such check, and that Fine 
was put notice his want authority the transaction itself. 

established principle the law agency that agent 
cannot bind his principal matter which his own interest con- 
flicts with the duty owes his principal. First National 
Bank, Or. 42, 49, 172 505; State Miller, Or. 562, 566, 
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immediate revocation his authority. That agent undertakes 
therefore enough put the other party his guard.” 
held, when the question the interpretation authority 
expressly conferred, “that general power authority given the 
agent act behalf the principal does not extend 
case where appears that the agent himself the person interested 
the other side. such power intended given, must 
expressed language plain that other interpretation can 
rationally given it, for against the general law reason that 
agent should intrusted with power act for his principal and 
for himself the same time.” Bank New York American 
Dock Trust Co., 143 N.Y. 559, N.E. 714 (per Peckham, 
J.) See, also, Restatement, Agency, 389; C.J.S., Agency 139, 
page 253, page 184; Am.Jur. Agency, 204, §253; Michoud 
Girod, How. 503, 555, L.Ed. 1076. 

Upon this principle was held Claffin Farmers’ Citizens’ 
Bank, 293, that general authority the president 
bank certify checks drawn upon does not extend checks drawn 
himself. “The act the agent,” was said that case, “is 
deemed unauthorized, and the contract void.” That case was 
decided 1862, and the rule which establishes has never, far 
are aware, been questioned any court. See Rankin Chase 
National Bank, 188 U.S. 557, S.Ct. 372, L.Ed. 594; State 
Miller, supra, Or. page 567, 81, L.R.A.,N.S., 365. 

was upon this principle likewise that the Wisconsin court 
Schwenker Parry, 204 Wis. 590, 236 N.W. 652, and Columbia 
Bank Morgan, 198 Wis. 476, 224 N.W. 707, decided that officer 
bank not authorized accept for deposit his own check 
the bank given payment his personal debt, and that the payee 
the check charged with notice his want authority. con- 
sidered these cases our former opinion, but, for the reasons there 
stated, felt justified declining follow them. Since the filing 
the petition for rehearing our attention has been called Haynes 
Lincoln Trust Co., 141 Me. 100, A.2d 657, decided October 26, 
1944, case squarely the point which had not been cited the briefs 
counsel. The Maine court, able and well reasoned opinion, 
took the same view the question now before the Wisconsin 
court. 

The only other jurisdiction, far are advised, where 
the identical question has been determined Minnesota, the case 
Pope Ramsey County State Bank, 137 Minn. 46, 162 N.W. 1051, 
1052. followed that decision, approving the distinction which 
the Minnesota court drew between case like the present one and 
which, that court said, “relate obligations corporations 
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made out the officer agent who used them for his personal pur- 
poses the knowledge those who received them.” Instances 
this sort are where bank officer, pay his own debt, gives his 
creditor certificate deposit his own bank, drawn himself, 
draft drawn the officer another bank, issues the credi- 
tor deposit slip showing credit the amount the officer’s in- 
debtedness. Hier Miller, Kan. 258, 77, L.R.A. 952; 
Condon Company State Bank Richardson, 117 Kan. 695, 
282 1070; Greer Farmers’ National Bank Sulphur, 174 
Okl. 46, 792; First National Bank Sweetwater, Tex. 
Rust, Cir., 257 29, ceritorari denied, 250 U.S. 667, S.Ct. 
L.Ed. 1197; Bliss Live Stock National Bank Omaha, 
122 Neb. 668, 241 N.W. 106; Holland Banking Company Republic 
National Bank, 328, Mo. 577, S.W. 815; State rel. Davis 
Farmers’ State Bank Hadar, 111 Neb. 585, 197 N.W. 886; 
and State Thedford Bank, 114 Neb. 534, 208 N.W. 627. this 
class cases might have added those which held that 
bank officer has authority certify his own check. 

Upon reexamination the question, are forced the con- 
clusion that the distinction more apparent than real, since 
case this kind, less than any the others, the bank officer 
assumes conflicting positions and attempts represent the corpora- 
tion matter which his own interest opposed the duty 
owes his principal. Where depositor presents bank officer 
for deposit check drawn the latter’s own bank, his duty 
determine whether the check good, and, not refuse 
accept it. That duty this case conflicted with the interest which 
the assistant cashier, Brown, had discharge his private debt 
accepting for deposit his own check, which knew worthless. 
Fine did not know that the check was worthless, but did know 
that Brown, the court said Haynes Lincoln Trust Co., supra 
Me. 100, A.2d 659], “acted dual capacity principal 
and also agent and representative the Bank.” The law charged 
him with that knowledge. The fact that the bank officer person- 
ally interested transaction this character sufficient put 
the creditor upon notice the extent the former’s authority. 
Hier Miller, supra. 

our former opinion distinguished such cases Hier 
Miller, supra (in which the bank officer merely issued deposit slip 
his creditor), saying that the person accepting the bank obli- 
gation memorandum credit placed notice that the officer 
using bank funds for his private ends. Similarly, the court Pope 
Ramsey County State Bank, supra, said that such cases “notice 
the corporation’s ownership the funds came from the instrument 
itself. the absence such notice there must proof that the 
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one who receives the money knows has reason believe the same 
misappropriation.” 

But not sufficient show that the party dealing with the bank 
officer put notice that the latter interested the transaction 
adversely the principal whose interests his high duty protect? 
The question concerns the officer’s authority, and, the party dealing 
with him knows charged with knowledge that his authority does 
not extend the business hand unless has been especially con- 
ferred, then the duty inquiry arises; otherwise acts his peril. 
This brought out with clarity and force the case Lamson 
Beard, Cir., 30, L.R.A. 822. That case holds that 
commission merchants Chicago, who accepted and cashed drafts 
drawn the cashier small bank Iowa payment his per- 
sonal obligations, were liable the bank for the money received, 
the cashier not having been authorized the directors the bank 
use drafts for his individual purposes. the course the opinion 
the court said: 

“It is, doubtless, not unusual practice for debtors obtain and 
send their creditors bank drafts, drawn payable the creditors, 
and, course, every such case the creditor knows that the money 
the bank being used pay him the debt another,—in the 
case supposed, the debt John Doe. But such cases the creditor 
miay accept the draft without inquiry, not, counsel have said, because 
presumption that the debtor had paid for the draft, but because the 
draft had been drawn the authorized officer the bank the usual 
course business, acting without apparent known personal interest 
the transaction. The receiver such draft, though named 
payee, and the face the paper apparently party the original 
execution thereof, not fact, but, against the drawer, 
effect indorsee, affected only vices infirmities which had 
notice before accepted it. might know that the draft had not 
been paid for, and yet take the assumption regular and proper 
execution upon some other consideration than payment. The 
therefore, which these plaintiffs error should have made, was whether 
Cassatt had authority draw drafts the bank upon funds the 
bank possession its correspondents for use his individual trans- 
actions. Such inquiry involved difficulty beyond communicating 
the directors the bank, other than Cassatt, the fact that such 
draft drafts had been tendered discharge liabilities incurred 
dealings upon the Board Trade Chicago, and asking whether 
the execution the paper had been authorized. There can little 
doubt. what would have been the result such inquiry, accompanied 
with frank and full statement the facts they were known 
the payees any the drafts suit the time execution. 
would not have needed discovery Cassatt’s fraudulent bookkeep- 
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ing enable the directors say whether the execution such paper 
had been theretofore authorized, then had their approval. con- 
tended, was clearly duty the plaintiffs error undertake 
examination the books, which, once they commenced inquiry 
into the management the bank, they would have learned had been 
wholly the keeping Cassatt, and clerks who could not ex- 
pected testify against him. Inquiry Cassatt, too, pre- 
sumed, would have been useless, and therefore, made, would not have 
met the requirement the law. The one thing necessary known 
was whether Cassatt had authority make the proposed use the 
bank’s paper. The authority could have come only from the directors, 
direct resolution acquiescence implied assent, and the plain, 
unmistakable course was push the inquiry, wherever begun, the 
source authority.” 

See, the same effect, St. Charles Savings Bank Edwards, 
243 Mo. 553, 147 S.W. 978. 

cases such Lamson Beard, supra, and Hier Miller, supra, 
the fact that the bank officer using bank monies for his individual 
purposes may more apparent than case such this. could 
perhaps plausibly argued that the personal check the bank officer 
some assurance the one receiving that the money deposit 
with which pay it. But not the check itself which the 
basis the bank’s asserted liability; the act the officer 
receiving for deposit and issuing deposit slip showing that the 
bank has become indebted the recipient the amount the check. 
the binding effect the agent’s assumption authority which 
and must the foundation the plaintiff’s claim. Without that there 
would semblance right recover against the bank. The 
charge the complaint this case that “plaintiffs deposited 
their credit with defendant Harney County National Bank the sum 
$7,650, making total deposits aforesaid $37,889.22, all 
which said sums defendant Harney County National Bank promised 
and agreed pay and disburse according and upon the demand 
and order the plaintiffs, but defendant Harney County National 
Bank failed and neglected credit said sum $7,650 plaintiffs’ 
account.” The plaintiffs’ right recover depends upon proof the 
foregoing allegations, and, course, the evidence fails show that 
the Bank, through its duly authorized agent, acting within the scope 
his authority, accepted the check for deposit and promised repay 
the amount thereof the plaintiffs, their case fails. 

stated, the law that bank officer has authority cer- 
tify his own check. difficult perceive even plausible distinc- 
tion between such act and what was done here. each instance 
the officer draws his check his personal account with the bank and 
attempts bind the bank the payment the the former 
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stamping “Good,” the latter issuing deposit slip for the 
amount the check. each instance acts both principal and 
agent, the checks are fact not good, the result the establish- 
ment rule law accordance with the plaintiffs’ contention 
would sanction the fraudulent use the bank’s funds its officer. 

Haynes Lincoln Trust Co., supra, was argued that the court 
should apply the rule that, where one two innocent persons must suf- 
fer the wrongful act thrd, who gave the power the wrong 
must bear the consequences. But the court answered that the rule was 
without application where the plaintiff was dealing with manager 
bank his own personal business and the bank had not authorized 
him pay his own debts with its funds; that such case the duty 
rested the plaintiff ascertain was using his own funds 
not misappropriating those his and that, while the burden 
might appear onerous and not accordance with popular concept, yet 
“it gives effect the only safe rule.” the consequences borne 
either the creditor the bank, the court said: 


“The debt has not been paid. The creditor the same situa- 
tion before the fraudulent act Noddin (the bank manager) was 
committed. has the same right action against him had then. 
The debtor may bankrupt and the claim against him value, 
but there has been change legal status between the principals 
the transaction, and would ominous and dangerous rule 
hold that bank can give its treasurer license steal its own funds 
those entrusted other depositors pay his own debts.” 

put the matter somewhat differently: The rule invoked not 
applicable because legal sense Fine was not innocent person, and 
the court will not permit him profit the Bank’s expense giving 
effect Brown’s attempt steal the Bank’s money. 


One the cases relied the plaintiffs Goshen National Bank 
State, 141 N.Y. 379, N.E. 316. appeared that case.that the 
cashier the bank was also county treasurer, and the latter capacity 
had collected taxes for the state which neglected pay over. Upon 
receiving demand for payment mailed the state comptroller 
draft drawn him cashier upon another bank, which the latter 
paid and charged the Goshen Bank. The cashier, who was em- 
bezzler, kept the fact the drawing the draft concealed from the 
other officers his bank. The Goshen Bank sued the state recover 
the amount the draft. The evidence showed that the cashier had 
been authorized draw drafts the corresponding bank for him- 
self upon the same terms that had right draw draft for 
stranger, that is, upon payment the bank for the amount the 
draft. view this grant authority the court held that the 
bank was not entitled recover from the state the amount the draft 
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question. few months later the case Bank New York 
American Dock aud Trust Co., supra, was decided. appeared that 
case that the president storage and warehouse company, who had 
express authority sign warehouse receipts, obtained personal loan 
from the bank giving his note, therefor, and deposited with the bank 
collateral security warehouse receipt signed himself presi- 
dent the company and showing that certain cotton had been re- 
ceived the company storage “for account Stone” (the 
president). The loan not having been paid and demand the bank 
upon the company for the cotton its value having been refused, 
the bank sued the company for damages for issuing spurious ware- 
house receipt. The decision was for the defendant. was said that 
the president had issued! receipt acknowledging the receipt cot- 
ton from third person, although none had been deposited, the de- 
fendant would have been liable because the president had general 
authority issue receipts for cotton deposited third persons. The 
principal was said “that where agent has been clothed his 
principal with power act, case the existence some fact 
peculiarly within the knowledge the agent, and! where the doing the 
act itself representation the existence that fact, the 
principal estopped from denying its existence, against third 
parties dealing with the agent good faith, and reliance upon the 
representation.” But the authority granted could not construed 
extend case where the agent himself the person interested 
the other side, and consequently the warehouse company was not 
bound the act the president. The Goshen Bank case was dis- 
tinguished the ground that appeared “that the cashier had 
power draw drafts for his own use, payable his own order, 
upon the same terms that had draw draft for stranger, 
viz, upon payment the bank the amount the draft,” and “the 
very act the issuing the draft was representation the exist- 
ence the fact that the draft was paid for.” See, also, Hanover 
National Bank American Dock Trust Co., 148 612, N.E. 
72, Am.St.Rep. 721. 

This distinguishing feature the Goshen Bank case pointed 
out Lamson Beard, supra, Cir., page 42, L.R.A. 
822, where, have seen, held that persons receiving drafts 
drawn bank cashier payment his individual debts are charged 
with knowledge the cashier’s want authority draw drafts 
for such purpose, and are liable the bank for the monies received. 

the instant case there evidence that Brown, the assistant 
cashier, had authority receive deposits his own checks, and 
such authority cannot inferred. Bank New York American 
Dock Trust Co., supra. The burden proving that Brown had 
such special authority was the plaintiffs. St. Charles Savings 
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Bank Edwards, supra; Campbell Manufacturers’ National Bank, 
N.J.L. 804, 497, Am.St.Rep. 438. 

The case Pope Ramsey County State Bank, supra, is, 
believe, the only decision supporting the plaintiffs’ position. While 
there are expressions Pemiscot County Bank Tower Grove Bank, 
204 Mo.App. 441, 223 S.W. 115, and First National Bank High 
Bridge, Hudson, 166 App.Div. 51, 151 N.Y.S. 295, which 
seem aid the plaintiffs, the decisions themselves when considered 
the light the facts which they relate not. the former 
case appeared that the directors the bank knew that the cashier 
had been the habit issuing bank drafts payment his per- 
sonal checks given for his individual debts; the latter case, with the 
knowledge other officers the bank, the cashier gave his personal 
checks payment the purchase price securities which was 
buying for the bank, but which stole, and the books showed pay- 
ment such checks. Both were clear cases apparent authority. 
So, likewise, were the following cases cited plaintiffs: Ruden 
Citizens National Bank Trust Co., S.D. 340, 266 N.W. 682; 
Citizens’ Trust Co. Cir., 289 421; Wing Commercial 
Savings Bank, 103 Mich. 565, N.W. 1009; People’s Bank 
Belleville Manufacturers’ National Bank Chicago, 101 U.S. 
181, L.Ed. 907. Bank Taylorsville Blyth, 269 
16, also cited the plaintiffs, appeared that the cashier had been 
granted express authority issue cashier’s checks for his personal 
debts provided paid for the checks. The point distinction 
the same that the Goshen Bank case. And Gale Chase 
National Bank, Cir., 104 214, the court held that apparent au- 
thority the cashier pay creditors with drafts drawn his own 
bank did not exist, notwithstanding evidence that five occasions prior 
the transaction dispute had drawn drafts for such purposes. 

The plaintiffs contend, however, that the evidence shows that 
Brown had apparent authority use the funds the Bank pay- 
ment his personal indebtedness. They say their brief oppo- 
sition the petition for rehearing: 

“The uncontradicted evidence this case that Brown had 
authority issue deposit slips, that withheld deposits Plaintiffs- 
Respondents aggregating the sum Sixty-six Thousand Five Hun- 
dred Seven and eighty-four/100 Dollars ($66,507.84); made im- 
proper charges against Plaintiffs-Respondents account Fifty Thou- 
sand Nine Hundred Eleven and seventy-seven/100 Dollars ($50,- 
911.77) and made deposits the accounts Plaintiffs-Respondents 
with Bank funds the amount Ninety-two Thousand Two Hun- 
dred Thirty-seven and seventy-nine/100 Dollars ($92,237.79) over 
period four years. The Directors the Defendant Bank 
permitted its cashier embezzle approximately Four Hundred Thou- 
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sand Dollars ($400,000.00) its funds constituting one-third 
the capital assets the Bank, over period years.” 

leading case ostensible authority Martin 
Webb, 110 S.Ct. 428, 482, L.Ed. 49. The question there 
was whether the cashier bank was authorized release the se- 
curity deed trust. was shown that for about seven years 
the directors had left the cashier the exclusive management 
the bank, and that during that time had satisfied more than 150 
deeds trust executed secure debts held the corporation, and 
instance had received orders from the board 
directors. all who came into the bank had transactions with 
his control seemed absolute were the owner all 
the stock. Under these circumstances was held that the bank 
would not permitted question the cashier’s authority the par- 
ticular transaction. the opinion Mr. Justice Harlan the facts 
showing the manner which the bank’s affairs had been conducted 
the cashier were set forth length “so that,” the court said, 
“the general expressions this opinion may interpreted the 
facts this case.” 

After stating that the cashier has power virtue his office 
bind the corporation except the discharge his ordinary 
duties and that this would not include the exercise the power 
question unless the authority was delegated the directors, the court 
said: 

“While these propositions are recognized the adjudged cases 
sound, clear that banking corporation may represented 
its cashier,—at least where its charter does not otherwise pro- 
transactions outside his ordinary duties, without his 
authority being writing, appearing upon the record 
the proceedings the directors. His authority may parol 
and collected from circumstances. may inferred from the gen- 
eral manner which, for period sufficiently long establish 
settled course business, has been allowed, without interference, 
conduct the affairs the bank. may implied from the con- 
duct acquiesence the corporation, represented the board 
directors. When, during series years numerous business 
transactions, has been permitted, without objection, and his 
official capacity, pursue particular course conduct, may 
presumed, between the bank and those who good faith deal 
with upon the basis his authority represent the corporation, 
that has acted conformity with instructions received from 
those who have the right control its operations. Directors can- 
not, justice those who deal with the bank, shut their eyes 
what going around them. their duty use ordinary dili- 
gence ascertaining the condition its business, and exercise 
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reasonable control and supervision its officers. have some- 
thing more than, from time time, elect the officers the 
bank and make declarations dividends. That which they ought, 
proper diligence, have known the general course busi- 
ness the bank, they may presumed have known any con- 
test between the corporation and those who are justified the cir- 
cumstances dealing with its officers upon the basis that course 
business.” 

See, also, Morse Banks and Banking, 6th Ed., 476, 481, 482, 
171; Zollmann, Banks and Banking, page 457. Perm. Ed., 2414. 
The cases Wing Commercial Savings Bank, supra, and An- 
derson Kissam, C.C., 699, reversed sub nom. Kissam An- 
derson, 145 U.S. 435, S.Ct. 960, L.Ed. relied the 
plaintiffs, contain nothing that out harmony with the princi- 
ples stated Martin Webb, supra. 

The question here, view it, not whether Brown was au- 
thorized use the Bank’s funds pay his individual debts. view 
the addition the Federal Reserve Act June 16, 1933, 
U.S.C.A. which provides that “no executive officer any 
member bank shall borrow from otherwise become indebted any 
member bank which executive officer, and member bank 
shall make any loan extend credit any other manner any 
its own executive officers,” was beyond the powers the directors 
confer such authority. 

Plaintiffs argue that the statute cannot affect their contractual 
rights with the Bank, and cite the case Goldstein Union National 
Bank, Tex.Civ.App. 216 S.W. 409. That case had been previously 
before the Supreme Court Texas, 109 Tex. 555, 213 S.W. 584, and 
the law the case there established. was action 
sory note executed to-a bank the defendants, one whom, Walker, 
was officer the bank and, with the other defendant, Goldstein, 
was stockholder Wenar Millinery Co., corporation, which 
was depositor and customer the bank. The defendant, Goldstein, 
alleged his answer that, the millinery company being indebted 
the bank the sum $20,000, which was the full loaning capacity 
the bank any one person, firm corporation, the millinery 
company and the bank, represented Walker, agreed that Gold- 
stein and Walker should execute notes for the accommodation the 
millinery company discounted the bank, the proceeds thereof 
used the millinery company transacting its business 
some other way than paying its indebtedness the bank, and that 
deposits made the millinery company with the bank should 
applied once the extinguishment pro tanto any note made 
the defendant, Goldstein, pursuant said agreement; but that the 
bank, contrary such agreement, had applied deposits made 
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liquidation the millinery company’s indebtedness was 
claimed that Goldstein was entitled have these deposits credited 
the note sued upon and which was given pursuance the agree- 
ment stated. The Texas Supreme Court apparently held that the 
answer stated good defense the action. 

that the effect the decision, conflict with Deitrick 
Greaney, U.S. 190, S.Ct. 480, L.Ed. 694, and Federal 
Deposit Insurance Corporation Vest, Cir., 122 F.2d 765. The 
former case holds that one who knowingly gave note the bank 
substitute among its assets for shares its stock illegally pur- 
chased and retained (in violation U.S.C.A. 83) could not 
plead defense action the note that the obligation was 
effect fictitious. The court speaking through Mr. Justice Stone, said 
[809 U.S. 190, S.Ct. 484]: 

“Since virtue the statute that respondent’s agreement 
unlawful and that the benefit defense the note de- 
nied; and the purpose the statute protect creditors 
the bank from the hazard violations the Act like the present, 
immaterial that the bank’s officers were participants the illegal 
transaction. 

Federal Deposit Insurance Corporation Vest, supra, 
accommodation note was given national bank the instance 
its president enable the president obtain funds from the bank 
without appearing borrower. The court, held, the au- 
thority the Deitrick case that, since unlawful for executive 
officer bank borrow from the bank (12 U.S.C.A. 375a,) 
the fact that the note was without consideration could not pleaded 
against the bank. Answering the contention that the defendant did 
not know that the statute prohibited the bank officer from borrowing 
the bank’s money, the court said [122 F.2d 

beside the point say that acted good faith and 
without intent defraud the bank its creditors. The vital ques- 
tion is, whether wittingly unwittingly was party act 
made unlawful the National Banking law and this there can 
doubt.” 

regard these federal decisions authoritative. 

According Professor Mechem, powers agent commonly 
referred to.as “apparent” are either (1) those which are incidental 
the main authority conferred because that the regular and ordi- 
nary way doing business, (2) those which are “sought 
deduced from special circumstances recognition, acquiescence 
holding out,” which “the principle estoppel something 
the latter class cases the author says: 

obvious that the doctrine can apply only those cases 
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which (the) element reliance was present. can therefore apply 
only cases which credit has been extended, action has been in- 
duced delay has been obtained, some other change position has 
occurred, reliance upon the appearance authority Ibid. 
512, 724. 

Agreeably the foregoing principles, would seem mani- 
fest that neither aspect the question could said that the 
assistant cashier, Brown, had apparent authority use the funds 
the bank for his private purposes. That would violation 
the Federal Reserve Act, and, therefore, not incidental the main 
powers possessed. And, course, the plaintiffs could not heard 
say that they relied upon such appearance authority, since 
they were charged with knowledge that was authority the exercise 
which would unlawful and beyond the powers the directors 
confer. Federal Deposit Insurance Corporation Vest, supra. 
See this connection Morse Banks and Banking, 6th Ed., 482, 
171; Merchants’ Nat. Bank State Nat. Bank, Wall, 604, 
L.Ed. 1008; Pensacola Bank Trust Co. National Bank 
St. Petersburg, Fla. 347, So. 294; Anderson Kissam, 
C.C., page 702. 

But this may put out view, for the real question relates 
the apparent authority Brown bind the Bank accepting for 
deposit his own check drawn his personal account the Bank 
and given payment his individual debt. this question there 
evidence. whatever, and the case is, therefore, unlike Martin 
Webb any the other cases which have referred. 
not shown that Brown had ever before, either with Fine anyone 
else, assumed exercise such authority. Indeed, there singular 
paucity evidence the powers which did exercise. this 
was one-man bank” not disclosed the record. may, per- 
haps, inferred from the fact that Brown was able without detec- 
tion embezzle $400,000 the Bank’s money that was active 
the conduct its business. was also evidently very active 
the preparation false customer’s statements for delivery Fine 
and, probably, other depositors, and making false entries the 
Bank’s ledger sheets which contained the records deposits and with- 
drawals the various depositors. these and, doubt, other 
not disclosed, successfully concealed his embezzlements 
from the directors the corporation and the bank examiners over 
period several years. But the evidence has tendency show 
authority Brown, conferred him “acquiescence the cor- 
poration” “particular course conduct,” accept behalf 
the Bank his own checks for deposit and credit the depositor with 
the amount thereof. And there evidence the case that the 
plaintiff Fine did fact rely and act upon this supposed course 
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conduct Brown, and therefore estoppel pais was created 
upon the defendant Bank. Gale Chase Bank, supra, 
Cir., 104 page 219. 

conclude that the claim apparent authority has support 
the record. 

come the final contention the plaintiffs based upon two 
deposit entries appearing upon the plaintiffs’ account the Bank’s 
ledger, one dated February 28, 1941, the amount $7,000, and 
the other dated May 1941, the amount $749.98. The trans- 
action here dispute occurred February 11, 1941, and the plain- 
tiffs say that these subsequent credits constitute restitution the 
amount the $7,650 check was not entered credit the 
books the Bank. 

The entries now question were made Brown, stated 
our former opinion, prevent overdrafts appearing the plain- 
tiffs’ account, which would have led the discovery Brown’s em- 
bezzlements. characterized them fictitious. Counsel for the 
plaintiffs take issue. They say that the deposits are supported 
drafts the Bank Baker; that the defendant Bank estopped 
deny their and that the burden the defendants prove 
that the Bank did not actually receive the funds. Upon the last propo- 
sition they quote from Anderson Kissam, supra, but are unable 
see anything that case relevant the question. 

are still the opinion that these were fictitious entries made 
Brown for the purpose stated. the defendants had the burden 
proving their real character think they have done conclu- 
sively. Besides the entries the only evidence relied 
showing that they were deposits actual funds, consists deposit 
slips Brown’s handwriting purporting show two drafts drawn 
the Baker bank the respective amounts the entries. There 
record show that such drafts were actually issued paid, 
that the defendant Bank had money deposit the Baker bank. 
The $7,000 deposit February 28, 1941, was entered when the Fine 
account showed balance $3,666.38, and the same day check 
for $10,000 was paid. The $748.98 deposit was entered May 
1941, when the balance the account was $9.25, and! the next day 
check for $700 was paid. Mr. Fine testified that did not make 
either these deposits, and gave similar testimony with respect 
many others the same character that appear upon his ledger 
sheet. After the Bank’s failure made settlement with Mr. Rum- 
mell, the national bank examiner who came take charge the 
Bank’s affairs, which covered every irregular item the account ex- 
cept the check involved this case. All improper charges against 
the account were eliminated and the plaintiffs were given credit for all 
deposits actually made, but not credited the books, except the 
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check for $7,650; and, understand the record, amounts which 
had been improperly credited the Fine account were charged back 
the plaintiffs. balance excess $22,000 the plaintiffs’ 
favor was arrived and the money paid them. Both Fine and 
testified the facts this settlement, and, while neither 
stated specifically that the improper credits were charged back, 
assume they must have been because Rummell testified without con- 
tradiction that everything was settled satisfactorily except the $7,650 
item. If, however, are mistaken this interpretation the evi- 
dence, then the plaintiffs have cause complain because, through 
withdrawals, they received the benefit the two deposits ques- 
tion. have correctly construed the evidence, the settlement 
made conclusively establishes that they were fictitious deposits ac- 
knowledged such Fine himself. 

this were case which the Bank was suing recover the 
amounts these two deposits after they had been withdrawn 
the plaintiffs, then Williams Dorrier, 185 Pa. 445, 1024, upon 
which their counsel rely, might applicable. that case was held 
nisi prius (the point not being involved the appeal) that, where 
cashier bank credited depositor with sum money the 
books the bank payment the cashier’s private debt, and the 
depositor withdrew the money, action brought the bank’s 
receiver recover the money withdrawn, the bank must taken 
have acquiesced and ratified the action its cashier and 
estopped from setting his want authority give the credit. 
This, however, not action the Bank recover the amount 
these two deposits, and, view the evidence the settlement be- 
tween Fine and the bank examiner, Williams Dorrier can 
aspect the case held applicable. 

There future reason why the plaintiffs’ position this re- 
gard untenable. This case was not brought the theory now 
advanced. The plaintiffs sued recover the amount deposit 
which, they alleged their complaint, the defendant Bank “failed 
and neglected credit plaintiffs’ account.” -They ought not 
permitted recover the theory that the amount deposit 
was fact credited their account. 

After the parties had rested the defendants moved for directed 
verdict and the court denied the motion. our opinion, after 
reconsideration the case, that for the reasons herein stated this was 
error. The assistant cashier, Brown, was not authorized act for 
the Bank the transaction and his acts, therefore, could not and did 
not create deposit liability against the Bank for the amount the 
check question. The defendant Federal Deposit Insurance Cor- 
poration was sued guarantor the alleged deposit liability, and 
the case against falls with that against the Bank. 
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Our former opinion affirming the judgment against the Bank and 
remanding the cause for new trial the Insurance Corporation 
set aside. 

separate judgment was entered against each defendant. These 
are reversed and the cause will remanded with directions that they 
vacated and judgments for the defendants entered. 


Charge Premium Permit Borrower Prepay 
Entire Balance Note Not Considered Interest 
Regard Usury 


loan transaction which would free from usury the 
loan were paid the agreed maturity date not rendered 
usurious the borrower’s voluntary repayment the loan 
before maturity, even though, reason such repayment, 
the amount interest received the lender exceeds lawful 
interest computed the day the loan paid; provided, 
course, that the total interest received the lender does not 
exceed lawful interest computed the maturity date stipulated 
the loan contract. Atlantic Life Insurance Company 
Richmond, Va., Wolf, Municipal Court Appeals for the 
District Columbia, Atl. Rep. (2d) 641. 

this case the note constituted contract which provided 
for payment the loan specified terms over period 
fifteen years. Unlike many notes this kind contained 
“on before” provision and other language reserving the 
borrower any option right accelerate payment. There- 
fore, neither borrower nor lender had the right advance 
the maturity date. When the borrower, for reasons advan- 
tageous him, sought was merely asking privi- 
lege and not demanding right. was seeking pay off 
fifteen-year contract with all its accompanying obligations 
for interest, less than five years. The lender was within its 
rights demanding compensation for that privilege. The 
law gave the lender the right expect performance the 
loan agreement according its terms, and the right expect 
the agreed flow payments, including interest, over the 


NOTE—For similar decisions see (Fifth Edition) 
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fifteen-year term the loan. That right not affected 
debtor’s election pay the loan advance maturity. 
debtor cannot his voluntary act render transaction 
usurious which, but for such circumstances, would entirely 
free from claim usury. 

its opinion, the court wrote follows: 


According the undisputed facts plaintiff Samuel Wolf, together 
with his wife and another, borrowed from defendant insurance com- 
pany May 1940 the sum evidence the indebtedness 
they gave their promissory note that amount, secured first deed 
trust real estate, providing for interest the rate per 
cent per annum the unpaid balance. Payment was required 
made monthly installments $244.80 beginning June 1940, and 
running for fifteen years thereafter. Neither the note nor the deed 
trust contained any provision permitting repayment before the speci- 
fied date maturity nor vested any right option acceleration 
the borrowers. 

November 1944 appellee became the sole owner the property 
covered the deed trust. order finance this transfer 
negotiated with appellant through its broker and agent for in- 
crease the first trust loan $40,000. Appellant was willing make 
this larger loan the value the property justified it. was also 
willing, did not make the increased loan and appellee obtained 
eleswhere, permit him prepay the entire amount outstanding 
the loan. But prescribed conditions for accepting such pre- 
payment that made January 1945 together with charge 
per cent the outstanding balance (which was then $24,239.30). 
Appellee obtained the loan elsewhere and paid off appellant through 
title company. Among other items included the payment was the 
per cent premium demanded appellant amounting $1,090.77. 
Claiming that the charge was usurious, Mr. Wolf brought this action. 

The trial judge filed memorandum which held that the 
premium charged for the privilege prepayment was interest; that 
was usurious and therefore violation the District Columbia 
Code, 28—2704. ordered finding for the plaintiff for $1,127.12, 
which represents the amount the prepayment charge plus $36.35 
accrued interest the principal. Defendant prosecutes this appeal. 

must decide (1) whether the premium charge exacted 
the plaintiff can considered interest (2) assuming that was 
interest, whether the rate charged was excess that fixed law. 

think the payment the premium charge involved cannot 
considered interest. The note constituted contract which pro- 
vided for payment the loan specified terms over period fif- 


4 
3 
q 
q 


964 THE BANKING LAW JOURNAL 


teen years. Unlike many notes this kind contained “on 
before” provision and other language reserving the borrewer 
any option right accelerate payment. Therefore, neither bor- 
rower nor lender had the right advance the maturity date. When 
the borrower, for reasons advantageous him, sought 
was merely asking privilege and not demanding right. was 
seeking pay off fifteen-year contract with all its accompanying 
obligations for interest, less than five years. The lender was within 
its rights demanding compensation for that privilege. 

The law gave the lender the right expect performance the 
loan agreement according its terms, and the right expect the 
agreed flow payments, including interest, over the fifteen-year 
term the loan. That right not affected debtor’s election 
pay the loan advance maturity. debtor cannot his volun- 
tary act render transaction usurious which, but for such 
stance, would entirely free from claim Such trans- 
action the very reverse loan, extension credit for- 
bearance. puts end credit, instead giving Applying 
these principles are forced the conclusion that the transaction 
was not tainted usury, and that involved taking money for 
loan forbearance but merely payment the debtor before 
maturity for his own convenience. Among many cases supporting this 
view are Barringer Jefferson Standard Life Ins. Co., D.C., E.D.S.C., 
F.Supp. 493; Webb Southern Trust Co., 227 Ky. 79, S.W.2d 
988; Hamilton Kentucky Title Savings Bank Trust Co., 159 
Ky. 680, 167 S.W. 898, L.R.A. 1915B, 498. Appellee has cited 
cases the contrary. Von Rosen Dean, App.D.C. 359, F.2d 
982, cited the trial not applicable because merely held 
that any charge above the legal rate usurious, matter what 
called. did not deal with shortening the period loan; in- 
stead involved charges for extensions loan. 

But even the law required different view and even the 
payment involved were considered interest, plain matter 
arithmetic that there was usury the transaction. 

loan transaction which would free from usury the loan 
were paid the agreed maturity date not rendered usurious the 
borrower’s voluntary repayment the loan before maturity, even 
though, reason such repayment, the amount interest received 
the lender exceeds lawful interest computed the day the 
loan paid; provided, course, that the total interest received 
the lender does not exceed lawful interest computed the maturity 


*French Mortgage Guarantee Co., Cal.2d 26, 104 655, 659, 


Whitley, 152 N.C. 366, S.E. 914, 118, Ann, 
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date stipulated! the loan contract.* Here undisputed that, the 
loan was free from usury were paid the agreed maturity. 

During the time the borrower had the use the money, the amount 
paid, aside from principal but including both the amount paid in- 
terest and the extra payment $1,127.12 was $7,115.22. During 
the same period, and giving credit for payments account prin- 
cipal, the amount chargeable percent (the legal interest rate 
the District Columbia written would have been 
approximately $11,400. results that even including the amount 
the extra payment the sum received the lender was considerably 
less than the lawful maximum interest computed! the date the loan 
was paid. Furthermore, for the fifteen-year period during which the 
note was have run the specified interest percent would have 
totaled somewhat excess $12,000. the extra payment $1,- 
127.12 added such interest, the total sum paid would slightly ex- 
ceed This amount would also far less than the maximum 
statutory interest. Looked from any standpoint, therefore, 
plain matter arithmetic that there was usury this trans- 
action. Reversed. 


cases collected 180 A.L.R. seq. 
‘Code 1940, 28—2702; Bowen Mt. Vernon Sav Bank, App. D.C. 273; 
105 F.2d 796. 


Notes Pledged Bank Payee Not Bills 
Exchange 


Where payee pledged several notes security his loan 
from the bank, was held that the notes were never placed 
upon the footing bills exchange since they were not de- 
livered the bank for the purpose transferring them 
such manner make the holder thereof due 
course. Bellevue Commercial Savings Bank Highfill, 
Court Appeals Kentucky, 202 S.W. Rep. (2d) 782. 

this case the notes were not negotiated the bank 
but were pledged for special purpose and could collected 
the bank only the event payee failed satisfy his in- 
debtedness it. Since the notes were not discounted nego- 
tiated, the sense the word, such way make 
them bills exchange, the fifteen year statute limitations 
was applicable rather than the five year statute limitations 
NOTE—For similar decisions see Digest (Fifth Edition) 
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dealing with bills exchange. The opinion the court 
follows: 

1980, Everitt Highfill and his wife, Gertrude, executed three 
$1,000 notes Derrick payable one, two and three years 
respectively. The notes represented the unpaid portion the pur- 
chase price real property which the Highfills purchased from Der- 
rick. Mr. Derrick and his wife borrowed $2,000 from the 
appellant, Bellevue Commercial Savings Bank. That note was due 
days after date. Mr. Derrick pledged! the Highfill notes security 
his loan from the Bank. The original note and the renewals thereof, 
all which were indorsed blank, contained this provision: “And 
hereby give the holder thereof full power and authority sell 
collect our expense all any part portion thereof, any place, 
either the City Bellevue, elsewhere, Public Private Sale 
its option, the non-performance the above promise, and 
any time thereafter, and without advertising the same otherwise 
giving any notice. case Public Sale the holder may purchase 
without being liable account for more than the net proceeds 
such sale.” 

Subsequently, Mr. Derrick borrowed $750 additional from the 
Bank and the Highfill notes were pledged secure its payment the 
same terms and conditions. Mr. Derrick defaulted the $750 note 
1933 and the $2000 note 1934. 1945 the Bank instituted 
this action against the Highfills collect the notes which had been 
pledged Mr. Derrick. The Highfills defended the ground that 
the pledging their notes Mr. Derrick the Bank placed them 
the footing bill exchange, and, therefore, they were barred 
the five year statute limitations, KRS 413.120. The position 
the Bank was that the notes were never placed upon the footing 
bill exchange; they were never never became the 
holder them due course; the signature Mr. Derrick the 
back the notes could explained; acquired right bring 
action any the notes until after they matured; and, therefore, 
the fifteen year statute limitations, KRS 413.090, rather than the 
five year statute applied. The cashier the Bank testified was 
agreed with Mr. Derrick the time pledged the Highfill notes that 
effort would made collect them unless (Derrick) defaulted 
the payment his notes. The appellees offered proof contra- 
diction that offered the Bank and! they failed have their ex- 
ceptions the cashier’s deposition passed upon before final judg- 
ment. the record stands, the testimony for the Bank 
that effort would made collect the Highfill notes unless Mr. 
Derrick defaulted the payment his notes the Bank stands 
uncontradicted. Furthermore, must not overlooked that the notes 
themselves showed that the Highfill notes had been pledged for special 
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purpose, that is, the Bank was given the power sell collect 
those notes only “on the non-performance the above promise, and 
any time thereafter.” think the Derrick notes themselves, 
well the proof the Bank, show conclusively that the Highfill 
notes were not delivered the Bank for the purpose transferring 
them such manner make the holder thereof due 
course. They were not negotiated and therefore were not placed 
upon the footing bill exchange. 

The Bank stresses the recent case Combs Salyer, 291 Ky. 592, 
165 S.W. 40, wherein Combs and his wife executed note the 
Perry County State Bank 1927. That Bank and another bank 
consolidated form the Perry Bank Trust Company. The Combs 
note was renewed the new bank. Shortly thereafter that note, along 
with number others, was pledged Cincinnati bank col- 
lateral for loan. When the debt the Cincinnati bank was satisfied 
the Combs note together with the other collateral, was returned the 
liquidator the Perry Bank Trust Company, that bank having been 
taken over for liquidation the meantime. Salyer became the holder 
the Combs note virtue his purchase the remaining assets 
the defunct bank from the liquidator. When Salyer sued Combs 
defended the ground that the pledging his note the Cincinnati 
bank placed the footing bill exchange and therefore was 
barred the five year statute limitations. held, however, 
that the note was not discounted and was not negotiated, the sense 
the fifteen year statute limitations rather than the five year statute 
applied. 

The appellees attempt distinguish the Combs case from the 
one bar because the fact that the Perry Bank Trust Company, 
the original payee, reacquired the Combs note. contend that 
all prior negotiations were canceled and that the note was longer 
bill exchange, but rather simple promissory note held the 
original payee. not think that this constitutes sound basis 
for distinguishing the two cases, because general proposition, 
paper once placed upon the footing bill exchange would remain 
such. each case the paper was pledged for specific purpose, 
namely, collateral for The case bar strikes being 
stronger one favor the contentions the Bank because the 
fact that the Derrick notes themselves, well the proof offered 
the Bank, show that they were pledged for special purpose and 
could collected the Bank only the event Derrick failed sat- 
isfy his indebtedness it. 

For the reasons given think the judgment should and 
reversed, with directions set aside and for the entry judg- 
ment consistent with this opinion. 
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BANKING DECISIONS 


this department are published each month all the important deci- 


sions the Federal and State Courts involving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Bank’s Application Bankrupt’s Deposits Against 
His Indebtedness Bank Held Not 
Voidable Preference 


Cummins Construction Corporation, District Court, Maryland, 
Fed. Supp. 409 


bank, the ordinary course business, receives deposits 
from depositor before and during four months next preceding 
such depositor’s adjudication bankruptcy, and during such 
four month period, with notice that such depositor financial 
difficulties, the bank applies his deposits against his indebtedness 
the bank, held that the bank has not thereby received voida- 
ble preference under provisions Bankruptcy Act. 

The indorsers such depositor’s notes the bank did not re- 
ceive voidable preference the application the bankrupt’s 
deposits against his indebtedness the bank during four months 
next preceding depositor’s adjudication bankruptcy, with notice 
that depositor was financial difficulties. 


Proceeding the matter Cummins Construction Corporation, 
bankrupt. petition the General Supply Equipment Company 
and another, two general creditors bankrupt, review and set aside 
order the referee which ratified the acceptance the trustee 
bankruptcy offer settlement made certain creditors the 
bankrupt. 

Order accordance with the opinion. 

Frederick Singley and Charles Page, both Baltimore, Md., 
for trustee. 

Nathan Patz and Irving Grandberg, both Baltimore, for 
petitioning creditors. 

COLEMAN, J.—This matter now before the Court petition 
the General Supply and Equipment Company, and Joseph Hughes 
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Company two general creditors Cummins Construction Corporation, 
the bankrupt, review and set aside order the Referee dated Sep- 
tember 20, 1946, which ratified the acceptance the trustee bank- 
ruptcy certain offer settlement made certain creditors the 
bankrupt, hereinafter explained. 

The material facts giving rise the present controversy, which are 
not disputed, may summarized follows, taken from the petition 
the trustee whereby sought ratification his acceptance the 
offer settlement, and from the findings the Referee. 


October 16, 1944, the Cummins Construction Corporation, the 
bankrupt, was indebted the Baltimore National Bank, Baltimore, 
the amount $70,000 evidenced three notes, one which, for 
$25,000, was due that day, and the other two the course the 
same month. The bankrupt had its credit this Bank check- 
ing accounts its name, the sum $14,628.76. that same date, 
the bankrupt was indebted the First National Bank, Baltimore, the 
sum $125,000, evidenced four demand notes, and the bankrupt had 
its credit this Bank checking accounts carried its name, the 
sum $58,886.29. these notes held the two banks were in- 
dorsed officers directors, both, the bankrupt corporation. 
The corporation’s balance sheet given the banks showed 
then insolvent, due, large part, the fact that certain claims the 
bankrupt against the Government had been disallowed. Thereupon, 
both banks acted immediately apply the corporation’s funds 
deposit towards liquidation its indebtedness them, the First 
National Bank calling its demand notes. 

During the year 1942, the bankrupt, and also Baltimore firm, 
Riggs Distler Company, Inc., contractors and engineers, had en- 
tered into joint undertaking with the United States Government 
certain construction work Cedar Point, Maryland, and order 
obtain necessary funds, both companies entered into formal loan 
agreement with the Baltimore National Bank, and assigned it, 
security for this loan, such amounts, equal the loan, would 
due them from the Government this project. 1943, the Govern- 
ment terminated this project contract, and prior September 
1944, both companies had paid the bank the full amounts they had 
borrowed for this project. Thus, the assignment the bank Govern- 
ment payments under this project was impliedly terminated. However, 
this assignment had never been formally revoked when, December 
1944, the bank received another check from the Treasurer the 
United States, payable its order, assignee, the sum $45,103.73, 
being the proceeds certain amounts finally cleared for payment the 
Government this project. Upon receipt this check, the bank 
cashed it, and after delivering one-half the proceeds Riggs Distler 
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Company, Inc., the joint contractor, applied the other half, namely 
$22,551.86, against the bankrupt’s indebtedness it. 

December 1944, the two banks entered into agreement 
with Charles Cummins, director the bankrupt corporation and 
one the indorsers the notes held the banks, and also with his 
wife, whereby the sum $86,000 was paid Mr. and Mrs. Cummins 
exchange for release this indebtedness the banks given all 
the guarantors the notes, being part this agreement release 
that any collections the banks from the estate the bankrupt, 
excess the remainder the indebtedness due the bankrupt 
the banks after crediting the $86,000 and interest, should paid 
Charles Cummins and his wife. 

January 1945, the Cummins Construction Corporation was 
adjudicated bankrupt. The Baltimore National Bank filed claim 
unsecured creditor the bankrupt for $33,381.16, being the bal- 
ance, with interest the date bankruptcy, remaining due the 
bankrupt’s notes held after making the above offsets. The First 
National Bank also filed claim the amount $72,401.95, being the 
balance due the bankrupt’s notes which held after making the 
aforementioned offsets. 

June 1946, the trustee bankruptcy made demand upon the 
Baltimore National Bank for restoration the sum $22,551.86 re- 
ceived from the Government pursuant the assignment above ex- 
plained, this demand being based the ground that the application 
this amount the bankrupt’s indebtedness the Bank was voidable 
preference under the Bankruptcy Act. the same time, the trustee 
bankruptcy raised the further questions (1) whether, applying 
towards liquidation the bankrupt’s indebtedness them, the de- 
posits the bankrupt’s name its checking accounts, the two banks 
did not create voidable preferences under the Bankruptcy Act; and 
(2) whether the individual indorsers the bankrupt’s notes held the 
two banks had not been likewise preferred, contrary the provisions 
the Bankruptcy Act, the extent such application these 
deposits. 

The position taken both banks, and also the indorsers the 
bankrupt’s notes held the banks, was that voidable preferences 
occurred. Negotiations followed between all the parties looking towards 
settlement their differences, with the result that, order avoid 
litigation, under date August 1946, the trustee bankruptcy re- 
ceived from both banks, and the indorsers the notes, offer pay 
the bankrupt, final compromise and settlement all claims against 
them the trustee account the transactions which have above 
set forth, the sum $22,551.86, namely, the amount the Govern- 
ment’s remittance received the Baltimore National Bank Decem- 
ber 1944, which the bank had set-off against the bankrupt’s in- 
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debtedness it. other words, under the proposal, the bankrupt 
estate was receive the sum $22,551.86; further claim preference 
was made against either the banks the indorsers the bank- 
rupt’s notes which the banks held; and the general claims the respec- 
tive parties against the bankrupt estate were amended include 
the amount this proposed payment. 

The trustee bankruptcy, upon the advice his counsel, decided 
that the acceptance this compromise offer was for the best interest 
the bankrupt estate and, accordingly, accepted it, subject the ap- 
proval the Court, after notice creditors accordance with the 
provisions the Bankruptcy Act. The trustee petitioned the Court 
ratify his action, Whereupon the Referee issued order requiring the 
creditors show cause, any they had, stated meeting, why this 
offer compromise should not ratified and confirmed. The hear- 
ing was duly held; was agreed that the testimony previously taken, 
the course examinations before the Referee, the officers the 
bankrupt corporation should considered for the purposes deter- 
mining what action should taken with respect ratification the 
offer compromise. The matter was fully argued the attorneys 
for the trustee bankruptcy and for certain objecting creditors, includ- 
ing those who have petitioned for the present review the Referee’s 
action ratifying the trustee’s acceptance the offer compromise. 

The petition the objecting creditors for review this Court 
the Referee’s order based upon three major grounds: (1) that the 
only parties involved the compromise settlement, far the 
bankruptcy estate concerned, are the trustee bankruptcy and the 
Baltimore National Bank, and that, therefore, the addition the other 
parties the compromise settlement created disadvantage the 
bankruptcy estate, and consideration has moved from such parties 
the trustee bankruptcy entitling them release any claims 
against them arising out transactions affecting the bankruptcy; (2) 
that the trustee bankruptcy has claim for the recovery voidable 
preferences against the various indorsers the bankrupt’s notes held 
the banks; that these indorsers received benefits the reduction 
their guaranty liability, reason transfer funds the banks 
the bankrupt’s accounts immediately prior bankruptcy, and that, 
the Referee’s order ratifying the compromise settlement, these in- 
dorsers will fully relieved any liability under their guaranty with- 
out any consideration therefor; and (3) that the Baltimore National 
Bank was never entitled retain any part the sum $22,551.86 
paid the trustee pursuant the compromise settlement; the 
trustee being entitled receive this amount from the Bank without 
any conditions being attached thereto. 

Stated more succinct form, the objecting creditors’ petition for 
review the Referee’s action presents these three questions: (1) 
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bank, the ordinary course business, receives deposits from 
depositor before and during four months next preceding such de- 
positor’s adjudication bankruptcy, and during such four month period, 
with notice that the depositor financial difficulties, applies his 
deposits against indebtedness due the depositor it, has the bank 
thereby received voidable preference; (2) even question No. (1) 
answered the negative, do, neverthless, the indorsers such de- 
positor’s notes the bank receive voidable preference the applica- 
tion the bankrupt’s deposits set forth question No. (1); and 
did the Baltimore National Bank’s application the bankrupt’s in- 
debedness that bank the sum $22,551.86, which received 
from the United States Government virtue the bankrupt’s assign- 
ment, constitute voidable preference? 

order answer these questions correctly, necessary 
analyze the precise effect the compromise settlement upon the 
various parties involved. That effect follows: First, between the 
trustee bankruptcy and the banks: The trustee gives his claim 
$68,515.05 (the amount the The Baltimore National 
Bank gives $22,551.86 and any other sums which may paid 
the Government. The other bank gives nothing. Second, be- 
tween the trustee and the indorsers: the trustee gives his claim 
$68,515.05, representing the deposits, against the indorsers. They, 
effect, give $22,551.86 and any other sums which may paid 
the Government, because the bank not required pay over 
this amount the trustee, then the extent that amount, the bank 
would have been paid off and the indorsers would not required 
indemnify the bank. 

already explained, the position taken the objecting creditors 
first, that the trustee should have sued the Baltimore National 
Bank recover the $22,551.86, the ground that the bank had 
just claim for retaining this sum any part it, since the time 
was received, the notes, for which the assignment the bank 
Government funds was given security, had been fully paid; and that, 
therefore, with respect this payment, the bank was required hold 
the nature special fund for the benefit the bankrupt. Next, 
the position the objecting creditors that the trustee should have 
sued the guarantors recover the sum amount 
the deposits applied the banks the bankrupt’s indebtedness 
them,—and that not doing so, the guarantors got preference through 
these set-offs the banks, because these set-offs were against loans 
which the indorsers were secondarily liable. That say, the 
objecting creditors argue that suit were brought against the indorsers 
could developed that their conduct, officials directors the 
bankrupt corporation making deposits the banks and when 
they did, was transfer fraud other creditors. short, the ob- 
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jecting creditors claim that litigation the trustee would result the 
bankruptcy estate recovering $91,066.91 follows: $53,886.29, the 
amount deposits which the First National Bank applied set-off 
the bankrupt’s indebtedness it; $14,628.76, which the Baltimore 
National Bank applied similar manner; and the $22,551.86 paid 
the assignment Government funds, instead receiving merely the 
latter sum, the trustee would the compromise settlement. 
the other hand, the position taken the trustee bankruptcy 
follows: First, also claims that the Baltimore National Bank 
had legal justification for retaining the $22,551.86; second, believes, 
however, that the banks have not violated the Bankruptcy Act re- 
taining the $68,515.05 deposits; and third, his position that 
had sued the indorsers for this $68,515.05, could not have recovered 
any part because lack evidence any fraud, collusion 
bad faith the part any the indorsers. Therefore, concluded 
that, the exercise sound discretion and advice counsel, 
was the best interest all the creditors the bankrupt estate whom 
law represents, accept the compromise offer and obtain the 


$22,551.86 and such other sums might still payable the govern- 


ment, thereby preserving for the creditors all that believes could 
ultimately proved legally due them, and saving them the ex- 
pense, which would large, futile litigation. 

the facts presented us, disclosed the testimony 
comes from the Referee, and which must render decision, 
are satisfied that the position the trustee correct, interest 
added, for the following reasons: have already shown, there are 
three questions presented for decision, the first which follows: 
bank, the ordinary course business, receives deposits from 
depositor before and during four months next preceding such de- 
positor’s adjudication bankruptcy, and during such four month 
period, with notice that such depositor financial difficulties, the 
bank applies his deposits against his indebtedness the bank, has the 
bank thereby received voidable preference? The law very clear that 
this question must answered the negative. The Supreme Court 
decided early 1904, New York County Bank Massey, 192 
US. 188, 199, L.Ed. 380, and again Studley Boylston 
Bank, 229 523, 806, L.Ed. See also United States 
Butterworth-Judson Corp., 267 U.S. 387, S.Ct. 338, L.Ed. 672, 
and Citizens National Bank Gastonia, N.C. Lineberger, decision 
the Circuit Court Appeals, Fourth Circuit, F.2d 522. 

This question involves interpretation the following portions 
Sections and the Bankruptcy Act defining preferred creditors, 
set-offs, and counterclaims, respectively: 
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“Sec. 60. Preferred creditors. (a) preference transfer, de- 
fined this title, any the property debtor for the bene- 
fit creditor for account antecedent debt, made 
suffered such debtor while insolvent and within four months before 
the filing against him the petition bankruptcy, the effect 
which transfer will enable such creditor obtain greater per- 
centage his debt than some other creditor the same class.” 
US.C.A. 96, sub. 

“Sec. 68, Set-offs and counterclaims. all cases mutual 
debts mutual credits between the estate bankrupt and creditor 
the account shall stated and one debt shall set off against the other, 
and the balance only shall allowed paid. 

“b. set-off counterclaim shall allowed favor any 
debtor the bankrupt which (1) not provable against the estate and 
allowable under subdivision section this title; (2) was 
purchased transferred him after the filing the petition 
within four months before such filing, with view such use and with 
knowledge notice that such bankrupt was insolvent had com- 
mitted act bankruptcy.” U.S.C.A. 108, subs. and 


ordinary bank deposit differs from other payments transfer 
money property, contemplated section the Bank- 
ruptcy Act, that withdrawable the will the depositor and 
does not operate actually diminish the depositor’s estate. other 
words, the ordinary deposit results substituting for currency, checks, 
drafts, corresponding credit with the bank which may 
checked against withdrawn, and which provides the depositor with 
medium exchange universal use the transaction business. 
Thus, now the settled law that bank receives deposits the 
ordinary course business subject withdrawal check, such bank 
has not received preferential transfer under Section the 
Bankruptcy Act even though such deposits were made while the 
depositor was insolvent, and within four months bankruptcy, and 
even though the bank’s officers knew that the depositor was bad 
financial condition, unless some fraud colusion shown. Such the 
principle announced the cases above cited, pointed out the 
Supreme Court the Massey case, supra, there nothing the Bank- 
ruptcy Act which prevents insolvent from conducting his business 
the usual way, prohibits banks from dealing with him that basis. 

true that, because the fact that section the Act permits 
set-off the case mutual debits and credits, the use this privilege, 
which effects legal preference creditor bank connection with 
deposit insolvent debtor, appears open the way indirect 
accomplishment results prohibited section 60. However, 
effort reconcile these two provisions the Bankruptcy Act, and 
prevent abuse, the law had, above explained, become well settled 
prior the amendments the Bankruptcy Act 1938 that deposits 
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made the ordinary course business generally, upon open account 
and subject withdrawal check, are not preferential transfers even 
made while the debtor insolvent, and even though the bank had 
knowledge the depositor’s insolvency. such cases, banks have 
been permitted exercise the privilege set-off against these deposits 
either before after bankruptcy. the other hand, the deposit 
made part scheme device pay the bankrupt’s indebted- 
ness the bank, while insolvent, through the medium set-off, the 
rule otherwise. See Mechanics Bank Ernst, 231 60, S.Ct. 22, 
L.Ed. 121; also, Twentieth Street Bank Gilmore, Cir., F.2d 
594; Bank Commerce Trusts Hatcher, Cir., F.2d 719, 
A.L.R. 359, decisions the Circuit Court Appeals, Fourth Circuit; 
and Collier Bankruptcy, 14th Secs. 60.15 and 68.16. 

this connection, may pointed out that when the amend- 
ments the Bankruptcy Act were under consideration Congress, 
certain changes section were proposed which would have altered 
the long established rule just stated. These changes, however, were 
not adopted. Therefore, despite the fact that the term “transfer” un- 
der section now has wider significance than formerly; and not- 
withstanding the fact that the language this section has been exten- 
sively revised for the purpose striking down preferences, whether 
effected directly remote obscure devices, clear that there 
was intention the part Congress alter the accepted law 
bank deposits. See Collier Bankruptcy, 14th Ed., Secs. 60.15, 
68.01. 

Turning the second question which are called upon answer, 
follows: “Even question No. (1) answered the negative, 
do, nevertheless, the indorsers such depositor’s notes the bank 
receive voidable preference the application the bankrupt’s de- 
posits set forth question No. 

This question must also answered the negative. true 
these indorsers are, under the Bankruptcy Act, treated creditors. 
See Schleicher Printing Corp., Cir., F.2d 503; Collier Bank- 
14th Ed, Sec. has been held the 
Court Appeals this Circuit that indorsers, the position those 
now before us, are not treated receiving voidable preference, 
the absence evidence fraud bad faith. See Drugan Crab- 
tree, Cir., 299 115. 

behalf the objecting creditors, strenuously argued that 
the trustee should have sued the guarantors recover the amount the 
bankrupt’s deposits both banks, namely, $68,515.05, which were ap- 
plied against the bankrupt’s indebtedness the banks. claimed 
that not doing so, these guarantors got preference through the 
banks’ set-off these deposits and that suit were brought against 
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them, could proven that the conduct these guarantors their 
capacity officials directors the bankrupt company making 
the deposits was fraudulent and collusive. 

However, our examination the testimony before the Referee satis- 
fies us, did him, that these deposits were made due course 
business, without any attempt build balances, and restric- 
tions had been placed upon withdrawal any part these funds; and 
that there nothing the evidence substantiate the claim fraud 
collusion between the banks and the guarantors the notes any 
one else representing the bankrupt corporation. 

The testimony shows that neither bank ever requested any these 
deposits, nor was there any artificial “build-up” them. There were 
constant and material variations the amount the deposits due 
normal business transactions. Some months the total deposits was 
low $20,000 and one more times they reached maximum 
$175,000. From time time very substantial amounts were withdrawn 
from these bank balances checks payable other creditors. was 
not until October 16, 1944, when the banks were told the Govern- 
ment’s refusal pay substantial claims the bankrupt corporation, 
thereby placing insolvent position, that the banks knew such 
condition. 

Thus find credible evidence, from the facts presented us, 
any fraud bad faith the part any the indorsers. Further- 
more, the bank statements show deposits made near the time 
insolvency whose amount exceeded the deposits made previously under 
normal conditions current business, 


Finally, come the third and remaining question which pre- 
sented this case: Did the Baltimore National Bank’s application 
the bankrupt’s indebtedness the sum $22,551.86, which re- 
ceived from the United States Government December 1944, con- 
stitute voidable preference? 

Our conclusion respects the bank’s right this sum different 
from that with respect the withheld deposits. That say, be- 
lieve the trustee bankruptcy correct the position which has 
taken, advice counsel, that under established theory law 
did the bank have the right retain the $22,551.86. may said 
that are not called upon decide this question because, the 
terms the compromise settlement, the bank has agreed relinquish 
this sum its entirety without, however, admitting any legal liability 
avoid possible lengthy and costly litigation. However, seems appro- 
priate for the Court rule definitely this question. 

succintly stated counsel for the trustee bankruptcy, un- 
less the bank had lien this fund, seizure within one month 
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bankruptcy and its application towards the bankrupt’s pre-existing 
indebtedness the bank October 16, 1944, constituted voidable 
preference. The bank has claimed that did have lien assignee 
because (1) the terms the individual notes evidencing the bank- 
rupt’s indebtedness; and (2) so-called general banker’s lien. However, 
not think that either these grounds legally correct. 

From the facts existing the time this fund was received the 
bank, that the bank had right retain this money, except the 
nature agency trust account for the bankrupt, seems beyond 
question. explained previously herein, the contract with the Gov- 
ernment had been terminated for the convenience the latter 1943, 
and all sums due the bank the bankrupt and its co-contractor 
account the loan obtained from the bank for the purpose com- 
pleting the Government project, had been paid September, 1944. 
The Cummins Company could and should have formally terminated 
its assignment agreement with the bank, but did not apparently 
for convenience and avoid further formalities with the Government. 
The bank promptly paid the bankrupt’s co-contractor its one-half 
share the December 1944, remittance from the Government. 
are satisfied that the bank should have made similar, prompt remit- 
tance the present bankrupt. The assignment the bank recites that 
“is given secure loans advances made made the 
Assignee accordance with the terms Loan Agreement dated No- 
vember 17, 1942, entered into the Assignors with the Assignee and 
Guaranty Trust Company New York, aid and assist the Assignors 
financing the Project Contract and fulfilling the same.” 

true, the notes which the bankrupt gave the bank, from time 
time, account this loan contain the usual broad recital that 
any funds the bankrupt deposit with, held by, the posses- 
sion the bank for any purpose, might applied, the maturity 
the notes, either towards their payment the payment any other 
than indebtedness the bankrupt the bank. While not clear 
from the testimony and pleadings just what may have been such other 
indebtedness the bankrupt the bank, the time the final pay- 
ment due under this special loan agreement was made, the terms 
that agreement control over any recital that may appear contrary thereto 
the notes themselves. Thus clear that since the loan agreement 
had been completely fulfilled all parties prior December 
1944, when the bank received from the Government the payment with 
which are here concerned, the bank had interest whatsoever 
except hold agent for the bankrupt, subject the latter’s order. 
This fund was not deposit all, received from the bankrupt. 

far concerns the contention made behalf the bank 
that had so-called general banker’s lien this fund, suffice 
point out, was said Lowden Iowa-Des Moines Nat. Bank 
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Trust Co., D.C., 433 (affirmed Cir., F2d 856, 
certiorari denied 299 U.S. 584, S.Ct. 109, L.Ed. 430), that such 
Supp. 433] “is lien all, what the words indicate, ‘pos- 
sessory lien,’ which means only that the bank had right hold and 
retain possession the deposit for the application proper set-off.” 
See also Collier Bankruptcy, 14th Ed., Sec. 68.16. 

conclude, therefore, that the trustee bankruptcy entitled 
receive not only the entire amount $22,551.86 contemplated 
the compromise settlement, but also interest the legal rate 
this amount from December 1944, August 1946, the date the 
bank’s joint offer pay this amount settlement. Since, find, 
the bank had legal justification for retaining the fund the first 
instance; and since the duty the bankruptcy court conserve 
scrupulously for bankrupt’s creditors every dollar which they are 
legally entitled, believe that, equitable principles, the bank should 
required pay interest stated. 

Except respects the omission interest, conclude, for the 
reasons herein given, that the trustee bankruptcy was fully justified 
accepting the compromise offer settlement from the banks and the 
indorsers the notes held the banks. Therefore, with this single 
exception, the action the Referee ratifying such acceptance was 
proper, and, the offer reformed provide for interest, the Referee’s 
action will affirmed. 

The situation with which the trustee bankruptcy was 
faced very clearly and accurately stated 
their brief, follows, and are satisfied that their judg- 
ment was sound advising the trustee bankruptcy accept the 
proposal with the sole qualification with respect the interest item 
just discussed: “Prior determining accept the offer, the Trustee 
decided that could probably win contest against the Baltimore 
National Bank for restoration the $22,551.86, and that, the ab- 
sence facts unknown him, would fail claims against either 
the banks the guarantors account the October 16, 1944, trans- 
actions. During the investigation, the Trustee requested Mr. Grand- 
berg, who was, together with Mr. Patz, representing dissenting creditors, 
submit the Trustee any additional facts known them, and upon 
failure them do, the Trustee has reason believe that any 
facts exist which would change the conclusions reached him his 
independent investigation. Having made the conclusions stated, the 
Trustee recommended the compromise settlement which will, effect, 
require repayment 100% what the Trustee believes entitled 
recover.” 


order will signed accordance with this 
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Outlawed Notes Consideration 


Samales Essie, Supreme Court New Hampshire, Atl. Rep. (2d) 639 


The giving note place prior one, even though the 
latter outlawed, does not involve failure consideration. The 
old debt the consideration for the new but the new 
promise, and not the old debt, the measure the creditor’s right. 

this case the maker certain notes, when sued the payee, 
contended that was not liable because the notes were given 
place certain outlawed notes and the understanding that they 
would never enforced against him. The court rejected the defense 
based the allegation that there was understanding between 
the parties that the notes would never enforced and would 
become effective, all, upon the death the maker. The notes 
were payable demand, and parol evidence tending vary their 
terms was inadmissible. The parol evidence rule excludes evidence 
tending show agreement terms inconsistent with the terms 
the note. The outlawed notes afforded consideration for new 
notes given renewal thereof, but the new notes, and not the old, 
constituted the measure creditor’s right. 


Transferred from Superior Court, Hillsborough County; Tobin, 
Judge. 

Assumpsit Annie Samales against George Essie recover 
two promissory notes, wherein defendant filed set-off. Verdict for 
plaintiff and case transferred defendant’s exceptions. 

Judgment the verdict. 

Assumpsit upon two promissory notes signed the defendant, the 
first the sum $236.20 with interest 6%, dated December 
1938; the second the amount $2,080.68 with interest and 
dated January 19, 1939. The defendant filed set-off the sum 
$2,782. Trial jury and verdict for the plaintiff the sum $3,000. 
Transferred Tobin, J., upon the defendant’s exceptions certain 
rulings the Court upon questions evidence and the charge. 

preliminary conference before the trial began, the signatures 
the notes were admitted the defendant and the Court thereupon 
ruled, “So the question tried here the amount the setoff.” 
this ruling the defendant excepted “because think have right 
attack the validity the notes upon the question consideration.” 
The plaintiff proved the execution the notes the testimony the 
defendant himself, and thereupon rested. Defendant’s motion for 
nonsuit was denied and the defendant thereupon made the following 
offer proof: “The defendant Essie offers prove that the time 
making both notes there was consideration therefor and would 
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prove that the notes question were made renew note notes 
which the time were outlawed, and further was the understanding 
between the maker the note, that is, the defendant Essie, and the payee, 
that is, the plaintiff Mrs. Samales, that the notes question were made 
the suggestion the plaintiff and that was their understanding that 
the notes would never enforced and would become effective, all, 
upon the death the defendant Essie; further that the payment the 
original notes were paid full the defendant Essie and that since the 
notes question were renew notes that were outlawed, therefore there 
was consideration for the making the notes. addition that, 
the defendant offers prove that there was consideration all.” This 
offer was excluded and the defendant excepted. 

Sheehan, Phinney Bass and William Phinney, all Manchester, 
for plaintiff. 

Chretien Craig and James Manning, all Manchester for 
defendant. 


BRANCH, initial ruling the Trial Court that the only 
question tried was the amount the set-off, was clearly er- 
roneous. The contention defendant’s counsel that had right 
attack the validity the notes the question consideration” was 
well founded. R.L. 366, 28; R.L. 391, 11; Stratton Stratton, 
N.H. 125, 129 876. the defendant had been content rely 
upon his exception taken this point, new trial would apparently 
have been necessary. 

The defendant, however, did not elect pursue this course. 
the contrary, apparent effort bring all available matters de- 
fense the attention the Trial Court, made the offer proof 
above quoted. This offer was clearly made for some purpose and cannot 
ignored this Court. making it, counsel for the defendant un- 
dertook reopen the question previously passed upon the Trial 
Court, and his exception the prior ruling must considered the 
light the offer proof which undertook indicate the nature 
the evidence excluded thereby. true that the offer proof was 
needless had elected stand that exception, Wig.Ev., 
Ed., 17(4), but having been made, cannot escape its effect, 
and unless now appears that the offer, some part thereof, was 
erroneously excluded, his exceptions must overruled. 

support his contention that there was consideration for the 
notes, the defendant said that (1) “would prove that the notes 
question were made renew note notes which the time were out- 
lawed.” also offered prove (2) that was the understanding 
between the maker the notes and the payee that the notes ques- 
tion “would never enforced and would become effective, all, 
upon the death the defendant The offer contained further 
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allegation (3) that “the original notes were paid full the defend- 
ant Essie.” concludes with general catchall allegation (4) that 
“there was consideration all.” 

The allegation that “the original notes were paid full the de- 
fendant Essie,” appears have been definitely abandoned, presum- 
ably because turned out contrary fact, and was not referred 
the argument this Court. Defendant’s entire brief consists 
argument support the proposition that “the defendant had the 
right attack the validity the two notes the ground lack 
consideration total failure consideration, and the Court’s denial 
this right was error.” pointed out above, this propo- 
sition does not adequately state the question issue. That ques- 
tion would more accurately stated follows: Did the defendant 
have the right attack the validity the two notes the ground 
lack consideration total failure consideration evidence 
the facts stated the offer proof? Stated this way the question 
may shortly disposed of. 

The giving note place prior one, even though the latter 
outlawed, does not involve failure consideration. “The old debt 
the consideration for the new promise but the new promise, and 
not the old debt the measure the creditor’s right.” Batchelder 
Batchelder, 48, N.H. 23, 24, Am.Dec, 569. This the general law. 
See Am.Jur. 298. 


Similarly the offer prove that “there was understanding be- 
tween the parties that the notes would never enforced and would 
become effective, all, upon the death the defendant” was prop- 
erly rejected. The notes were payable demand, and parol evidence 
tending vary their terms was inadmissible. “The parol evidence 
rule excludes evidence tending show agreement terms incon- 
sistent with the terms the note.” Merrimack River Savings Bank 
Higgins, N.H. 154, 156, 195 369, 371, and cases cited; Jones 


Brewing Co. Flaherty, N.H. 571, 572, 120 432. 


The vague statement the last sentence the offer that “there 
was consideration all,” mere conclusion law and “it is, 
course, well settled that general offer made the course trial 
prove mere conclusion presents question for review objections 
and exceptions.” Garvey Chicago Railways Co., 339 Ill. 276, 171 
N.E. 271, 275, citing Martin Hertz, 224 84, N.E. 558, and 
quoted 3d, Ed., 17. 

Furthermore, immediately after the offer proof was made, the 
Presiding Justice inquired: it, that there was considera- 
tion, that the notes were paid?” reply this and other inquiries, 
counsel suggested new facts, but reverted the statements already 
made: “Well, the old notes were paid the second notes there 
was consideration passed the time these two notes were made.” 
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thus apparent that the catchall allegation added nothing the prior 
statements contained the offer. 
accordance with the foregoing consideration, the order must be, 
Judgment the Verdict. concurred. 


Intermediate Endorser Not Liable Where Note Was 
Endorsed Back Payee 


Denniston’s Adm’r Jackson, Court Appeals Kentucky, 
200 Rep. (2d) 477 


Where note finds its way back into the hands the payee, 
held that subsequent holder has greater right than 
from whom the instrument acquired, and that endorser, inter- 


mediate the first and second endorsement the payee another, 


cannot regarded the line through which the holder can trace 
his title. 


Appeal from Circuit Court, Fayette County; Chester Adams, 
Judge. 

Action note Hughes Jackson and Jackson, Jr., against 
Kendall Denniston and Purcell. Kendall Denniston and 
Purcell died and the case was revived the names their respec- 
tive personal representatives. From the judgment, the defendants 
appeal. 

Partly affirmed and partly reversed. 

Nathan Elliott and Elliott Elliott, all Lexington, for appel- 
lants. 

Troy Savage, Owen Reynolds, Hutchinson and James 
Park, all Lexington, for appellees. 

STANLEY, Denniston, payee note for 
$3,276.90, transferred for value before maturity the Jackson 
Lumber Company, partnership, satisfaction obligation 
owed them. The note then bore the following endorsements: 

“Pay the order Purcell, 
Kendall Denniston.” 

“Pay the order Kendall Denniston, 
Purcell.” 

“Pay the order Jackson Lumber Company, 
Kendall Denniston.” 

The Lumber Company recovered judgment against the endorsers, 
Denniston and Purcell. The makers the note were not sued. Several 
defenses were made. 


NOTE—For similar decisions see (Fifth Edition) 
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The question now consider whether the Jackson Company, 
holders the instrument, may recover Purcell, the intermediate en- 
dorser. interest, but not importance here, that Denniston had 
endorced the note Purcell pledge secure him surety 
Denniston’s note bank, and when had been satisfied Purcell en- 
dorsed this note back Denniston; but the Jackson Company had 
notice this. They only saw that Purcell was endorser. 

The obscurity the Negotiable Instruments Law, KRS 356.001 
seq., the liability intermediate endorser where the payee 
other prior party has re-acquired note has provoked discussion 
among scholars the law and given rise diversity opinions the 
courts, although the cases are few. 

Section 50, Ky.Rev. Stats. 356.050, reads: “Where instrument 
negotiated back prior party, such party may, subject the pro- 
visions this chapter, reissue and further negotiate the same; but 
not entitled enforce payment thereof against any intervening party 
whom was personally liable.” 

Section 58, KRS 356.058, provides that the hands holder 
not due course negotiable instrument subject the same defenses 
were non-negotiable, and adds: “But holder who derives his 
title through holder due course, and who not himself party 
any fraud illegality affecting the instrument, has all the rights 
such former holder respect all parties prior the latter.” 

The diversity interpretation rests different theories. One 
that when prior party who endorsed the instrument re-acquires it, 
should regarded but getting his former title back, or, using simile, 
standing his old shoes, that cannot hold subsequent en- 
dorser liable. The other theory that should regarded new 
purchaser acquiring new title derived from him from whom 
obtains it, taking fresh start new shoes. Under the first theory 
intermediate endorser drops out the line even though does not 
strike out his endorsement (Sec. 121, N.I.L., KRS 356,121). Under 
the other, prior endorser the one who re-acquires the instru- 
ment. Chaffee, The Re-Acquisition Negotiable Instruments 
Prior Party. Columbia Law Review, 538; Brannan, Some Neces- 
sary Amendments the Negotiable Instruments Law, Harvard 
Law Review, 493, 502. These academic discussions seem deal with 
course negotiation touched fraud somewhere along the line. 
Illustrative cases are given which innocent endorser 
might result under either theory. 

examine the cases, all which the facts are similar those 
have before us. 

case decided under the law merchant, West Boston Savings 
Bank Thompson, 124 Mass. 506, Jones, the payee endorsed note 
and assigned mortgage securing Thompson security for loan. 
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When was paid, Jones’ request, Thompson endorsed the note and 
assigned the mortgage Pickering and Moseley. When Jones paid 
Pickering and Moseley they re-assigned the note and mortgage him 
separate instrument. Then Jones endorsed the papers and as- 
signed them, the Bank, which sued Thompson, the intermediate en- 
dorser. was held that the familiar processes governing the circu- 
lation negotiable paper, the Bank was entitled recover against all 
the parties the note the time was negotiated, which included 
Thompson. Said the court: “It was not necessary for the defendant 
endorse the note; but, saw fit put circulation with his 
endorsement, became liable any one who took good 
faith and for value before its maturity. will hardly seriously con- 
tended that his testimony that ‘did not intend endorse it’ would 
affect the rights holder for value.” 

The case was followed State Finance Corporation Pistorino, 
245 Mass. 402, 189 N.E. decided under the Negotiable Instru- 
ments Law. 

Under similar state facts, and citing the Massachusetts cases 
authority, was held Persky Bank America National Associa- 
tion, App.Div. 146, 256 572, that intermediate endorser 
was liable subsequent bona fide purchaser. But appeal that 
judgment was reversed the ground that the instrument was not ne- 
gotiable all, that the assignee took title subject certain avail- 
able defense against the assignor. The Court Appeals, therefore, 
deemed the question liability intervening endorser under the 
Negotiable Instruments Law “irrelevant and academic,” hence 
expressly withheld opinion it. Persky Bank America, 261 
N.Y. 212, 185 N.E. 77, 79. Therefore, the force the decision the 
Appellate Division the New York court (an intermediate one) was 
considerably weakened, not wholly destroyed. 

the other side, supporting the “old shoes” theory restora- 
tion his original position, said Bills and Notes, 
Section 451, that prior party whom instrument has been nego- 
tiated back may re-issue re-negotiate it, but not entitled en- 
force payment thereof against any intervening party whom 
personally liable (which according Section 50, N.I.L), and upon 
authority Adrian McCaskill, 103 N.C. 182, S.E. 284, L.R.A. 759, 
788, added: Furthermore, one who derives posses- 
sion from which prior party, with notice this fact, cannot hold in- 
termediate endorsers liable.” The facts the Adrian case are like 
those the instant case their essential particulars, except that the 
payee only endorsed the note the beginning and above the defend- 
ant’s endorsement and did not again sign below them when delivered 
the note the plaintiffs. The difference does not seem material for 
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the delivery the note was the adoption the former endorsement and 
the equivalent new endorsement. Brannan, Neg.Instr.Law, Sec. 
58, 716; KRS 356.049; Lawyers’ Realty Co. Bank Ludlow, 256 
Ky. 675, 920; Hawkins Shields, 100 Miss. So. 
A.L.R. 760. Also, the endorsements were blank and not special 
here, but neither does that seem material. Am.Jur., Bills and 
Notes, Sec. The court reasoned [103 N.C. 182, S.E. 285]: “When 
the note was returned Patterson, [payee,] became again the owner, 
and, between him and any subsequent endorsers, the relation en- 
dorser and endorsee ceased. The plaintiffs were not the endorsers the 
defendants. [It clear that] Patterson could not, reason the 
blank endorsement McCaskill McLean, [intermediate endorsers], 
hold liable for the note, for stood the relation them 
prior endorser. The plaintiffs derive their title directly from Patterson, 
the original payee, who had reacquired the title, and not successive 
endorsers deriving title through the endorsement the 
The plaintiffs were affected with and bound notice what ap- 
peared upon the note itself, and they took the note from the original 
payee, bearing upon its face the fact that was the first endorser, 
and that the defendants were his endosers.” 

The case was decided under the law merchant, but that does not 
seem materially different from the Negotiable Instruments Law 
this respect. Massachusetts, the North Carolina court later rec- 
ognized the Adrian case authority for the same conclusion under the 
Negotiable Instruments Law. Ray Livingston, 204 N.C. 167 S.E. 
496, 498. There every signature note was forgery except that 
the payee and his next succeeding endorser, Livingston. bore sev- 
eral subsequent forged endorsements and was transferred the payee 
the plaintiffs, who were bona fide holders for value. They sued the 
one endorser whose signature was genuine. Citing the Adrian case, the 
court said: “As rule, prior endorser has cause action against 
subsequent endorser. One who obtains possession note bill 
after endorsing restored his original position, and cannot hold 
intermediate parties; and one who acquires possession the instru- 
ment from such person, with notice the fact, cannot hold the inter- 
mediate endorser.” 

See also CJS., Bills and Notes 222, 715; Steinberger 
Hittelman, Misc. 105, 156 320. 

Professor Brannan (author the standard authority, Brannan’s 
Negotiable Instruments Law) monograph, Some Necessary 
Amendments the Negotiable Instruments Law, Harvard Law Re- 
view, 493, 502, argues for this construction the Law, although 
suggests that Section should amended read: “But holder who 
derives his title through holder due course and who not himself 
party any fraud illegality affecting the instrument had previ- 
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ously been holder with notice and subject the defense such fraud 
illegality, has all the rights such holder due course 
all parties liable the except intervening endorsers.” 

support his proposal, the learned writer said: “It 
well settled that where the holder negotiable instrument has trans- 
ferred and subsequently re-acquired it, remitted his old po- 
sition just everything which had taken place since his transfer 
had been wiped out. consequence this rule, follows that when 
such former holder was subject any defense favor parties prior 
himself, cannot better his position transferring the instrument 
and re-acquiring from holder due course. Otherwise would 
able take advantage his own wrong transferring the instru- 
ment. There are numerous cases, and far has been ascertained, 
dissent from the position that the payee instrument which 
has procured fraud upon illegal consideration, cannot claim 
any rights under re-acquirement from holder due course.” 


the Sixth Edition Brannan’s Negotiable Instruments Law, the 
reviser, Beutel, takes the position, page 714, that the phrase, “except in- 
tervening endorsers,” not necessary, and suggests that Professor Bran- 
nan had apparently overlooked Section 50, which provides that 
upon re-acquisition prior party acquires rights against in- 
tervening parties whom liable, adding, “It also seems follow 
that would acquire rights from them.” the case bar 
not have any bad faith fraud any the transactions, and the 
plaintiff, the Jackson Company, was holder due course from the 
payee who had re-acquired the note. 

Sweeney Taylor’s Executor, 205 Ky. 390, 266 S.W. 665, the 
question was whether note having been once placed upon the foot- 
ing foreign bill exchange and re-acquired the payee after 
maturity and subsequently transferred another, retains that classi- 
fication, loses the attributes negotiability, with the equities 
arising favor holder due course. held (citing Casner 
Schwartz, 198 Mo.App. 236, 201 S.W. 592) that where the payee has re- 
purchased note assumes the same position had never been 
negotiated and subject all the defenses existing between the orig- 
inal parties. re-affirmed that rule Coral Gables Barnes, 247 
Ky. 292, S.W.2d 18. this jurisdiction (differing from the ma- 
jority) has always been held, both before and since the enactment 
the Negotiable Instruments Law, that when maker note ac- 
quires assignment endorsement, the obligation extinguished 
and cannot revived. Long Bank Cynthiana, Ky. 290, 
Am.Dec. 234; Conley Louisa Nat. Bank, 296 Ky. 797, 178 S.W.2d 
17. These cases are not directly point, but the influence the con- 
clusions has effect upon our present consideration. 
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conclude that the better theory that the clean slate, 
fresh start, when note finds its way back into the hands the payee, 
and that subsequent holder had greater right than from whom 
the instrument acquired; that endorser, intermediate the first 
and second endorsement the payee another, cannot regarded 
the line through which the holder can trace his title. are 
opinion therefore that the judgment erroneous holding Purcell’s 
personal representative liable the note, having died after the suit 
was filed. 


come the case against Denniston. contended behalf 
both appellants that the Jackson Lumber Company were not holders 
due course, for there was consideration for the transfer Purcell 
Denniston, nor from him the plaintiffs, and the circumstances put 
the company such notice that they cannot regarded having 
taken the note good faith for value. need not consider these 
points relation Purcell’s liability. 


The facts are that Denniston and wife owed the Lumber Company 
past due note for $2,500, secured second mortgage property 
Lexington. the time this transaction the property was worth 
more than the first mortgage, and Denniston and wife were insolvent. 
consideration the surrender the niortgage the Lumber Company 
accepted the note sued on. was for $3,256.90 and secured sec- 


ond mortgage property near Bedford, Indiana. That security 
likewise was value. short, now appears that the trade 
was nothing for nothing. But Denniston was young man and not 
bankrupt. The future might have developed the note have full 
value. 


Another claim absence consideration that prior the en- 
dorsement and delivery the note Denniston had executed and de- 
livered assignment the Indiana mortgage. was taken Indiana 
and investigation the value made representative the 
Lumber Company, who then lodged the assignment for record. 
appears that the note was endorsed the Company upon the return 
the representative Lexington, although that not certain. Reliance 
had the proposition that where endorsement made for the 
sole purpose passing legal title the paper another person who 
the real beneficial owner, the consideration not sufficient im- 
pose endorser’s liability, unless some new consideration furnished 
account the endorsement. Bills and Notes, 161, 638. 
the first place the assignment the mortgage expressly assigned 
the indebtedness secured it, but more importance the fact that 
there was but one transaction and both Denniston’s endorsement 
the note and his separate assignment the mortgage must re- 
garded having been made the same time. 


q ; 
q 
by 
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There are some other points made the appellants seeking escape 
from liability, but far Denniston concerned find merit 
them. 

During the pendency this action the circuit court, Denniston, 
Purcell and the senior partner the Jackson Lumber Company died. 
The case was revived the names their respective personal repre- 
sentatives and the judgment rendered accordingly. 

The judgment reversed Purcell’s estate and affirmed 
Denniston’s administrator. 


Presumption Arising From Delivery Check 


Crawford Marshburn, Supreme Court, Supp. (2d) 


the absence explanation, the presumption arising from the 
delivery check that was delivered payment debt 
and not given loan. 


Appeals from Municipal Court, Borough Manhattan, First Dis- 
trict; Pirro and McNulty, Justices. 

Action Verna Lee Crawford, heretofore also known Verna 
Lee Henzel, against John Marshburn, recover alleged loan. From 
judgement favor plaintiff and from intermediate orders and 
order denying defendant’s motion resettlement correct portion 
the stenographer’s minutes, the defendant appeals. 

Judgment reversed and complaint dismissed without prejudice 
new action, and appeals from intermediate orders and from denial 
motion resettle the record dismissed. 

May term, 1947, before Shientag, McLaughlin, and Hecht, JJ. 

Preston Mottur, Brooklyn, for appellant. 

Isidor Neuwirth, Brooklyn, for respondent. 


PER CURIAM.—The plaintiff’s case consisted the offering 
evidence check which plaintiff gave the defendant and which 
admittedly was cashed the defendant. has been held numerous 
cases that the absence explanation, the presumption arising from 
the delivery check that was delivered payment debt and 
not given loan. Leask Hoagland, 205 N.Y. 171, 395, 
Ann.Cas. 1199; Nay Curley, 118 N.Y. 575, N.E. 698; 
Poucher Scott, N.Y. 422. 

The motion dismiss the complaint after the defendant rested, 
accordingly, should have been granted. This motion was renewed 


NOTE—For similar decisions see (Fifth Edition) §1257. 
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the end the case and decision was reserved. clear from the 
record that plaintiff did not establish the loan made defendant 
claimed the complaint. 

the event the case again comes trial, well express the 
opinion the court that matter discretion the motion permit 
the amendment the answer should have been granted. Further- 
more, view the fact that this motion was denied the ground 
that the facts set out the proposed answer were all admissible 
evidence under the general denial, this constituted the law the case. 

Judgment reversed with $30 costs and complaint dismissed with 
costs, without prejudice new action. 

Appeals from intermediate orders and from denial the motion 
resettle the record dismissed. 


Check Presented Without Explanation Its 
Conditional Character 


State, Court Appeals Alabama, So. Rep. (2d) 662 


Where person receives check which its face negotiable 


instrument but with knowledge conditions attached its 
negotiation, and subsequently presents the check another 
negotiable instrument, absolute and unconditional, obtaining thereby 
$300 cash, was held that such person has obtained property 
false pretense. 


Appeal from Circuit Court, Barbour County; Williams, Judge. 

Grady Whatley was convicted obtaining property false pre- 
tense, and appeals. 

Affirmed. 

Certiorari granted Supreme Court Whatley State, Div. 458, 
664. 

Norton, Clayton, for appellant. 

Carmichael, Atty. Gen., and John Harris, Asst. Atty Gen., 

for the State. 


HARWOOD, J.—This appellant was jury found guilty the 
offense obtaining property false pretense. The indictment con- 
tained two counts, the first charging that did falsely pretend 
Jackson, with intent defraud, that certain check set out the in- 
dictment would honored when paid, upon due presentation the 
drawee, “the appellant the time having bona fide belief that such 


NOTE—For similar decisions see Edition) §1258. 
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check would paid upon presentation” the drawee, and means 
such check obtained three hundred dollars from said Jackson. 

The second count all respects similar the first except that 
charges that the check was presented, etc., Jackson, Manager 
the Clio Merchants Exchange, organization doing business 
bank. 

Appellant demurred the indictment, and one the grounds 
assigned support the demurrer was that neither count stated any 
offense under the laws this state. 

Appellant’s counsel argues that the phrase the appellant “at the 
time having belief that such check would honored paid, upon 
due presentation,” not the equivalent stating that appellant knew, 
had reason know that the check would not paid. 

Examination the counts this indictment shows that they sub- 
stantially follow the code form prescribed for this offense (Form 60, 
Section 259, Title 15, Code Alabama 1940), and state all the essential 
charging parts contained such code form indictment. was not 
essential under such form indictment state that appellant knew, 
had reason know that the check would not honored presenta- 
tion. The phrase was therefore surplusage, and the indictment other- 
wise substantially following the form prescribed the code section, 
supra, was not demurrable. Carpenter State, Ala.App. 468, 136 
So. 491; Foxx State, Ala.App. 146, 154 So. 912; Gardner State, 
Ala. App. 131, So. 1001. 

Pierce and the appellant this case entered into contract 
September 1945 pertaining the construction house for 
Pierce appellant. According the contract “the agreed price for 
completed job $2200.00, which $300.00 being paid this date and 
$800.00 (eight hundred) paid when all material delivered 
said lot, the balance the amount paid when job completed.” 

that same day Pierce gave the appellant check for $300, drawn 
the Clayton Banking Company, Clayton, Alabama, and payable 
the appellant, Grady Whatley. Indorsed the face the check was 
the following “Down payment building house per contract.” 

the trial below Pierce testified that the time delivered the 
check appellant the appellant agreed not cash the check until 
Pierce was satisfied that $300 worth work had been done toward 
building the house, that the check would turned into “the company” 
Troy and held with the contract until Pierce was satisfied, and then 
would presented for payment. The appellant denied any such 
agreement. 

the day received the check the appellant took the Clio 
Merchants Exchange, Clio, Alabama, where was cashed 
Jackson, Manager said Exchange. 
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The contract and check were executed, and the check was cashed 
Saturday. 

the following Monday Pierce notified the Clayton Banking Com- 
pany not cash the check when presented, and payment was refused 
when the check was presented the Clio Merchants Exchange. 

Mr. Jackson, the Manager the Clio Merchants Exchange, testi- 
fied that had cashed the check when was presented him the 
appellant and that had never been repaid the $300 gave appellant 
the check. 

Section 6(2) Title 39, Code Alabama 1940 provides follows: 

“An unqualified order promise pay unconditional within 
the meaning this chapter, though coupled with: .... 


statement the transaction which gives rise the instru- 
ment.” 


statement the face instrument, otherwise negotiable, 
that given “as per contract,” does not impair its negotiable quality. 
The statement the check this case was nothing more than 


the transaction which gave rise the instrument, and 


way imperiled Jackson’s status holder due course. Strand 
Amusement Co. Fox, 205 Ala. 183, So. 332, A.L.R. 1121; Cul- 
breath Guiterman, Rosenfield Co., 217 Ala. 259, 115 So. 303. 

stated Young State, 155 Ala. 145, So. 580, 581, false 
pretense such fraudulent representation existing past fact, 
one who knows not true, adapted induce the per- 
son whom made part with something value.’ Words 
Phrases, 2662; Commonwealth Drew, Mass. 179; Beasely’s case, 
Ala. 20; Thomas’ case, Ga. 437, And person should 
fraudulently represent fact true, knowing the time that 
not true, and resorts the fraudulent representation obtain 
money from another, and does obtain it, would guilty ‘de- 
frauding’ another ‘deceitful means,’ and not doubt would 
guilty obtaining money under false pretenses.” 

The jury having found, must conclude that this appellant 
received Pierce’s check with the conditions attached Pierce its 
negotiation. its face was negotiable instrument. This appellant 
however, knew its conditional character. With knowledge such 
conditional character presented Jackson negotiable instru- 
ment, absolute and unconditional indeed was Jackson, the 
bona fiide holder. appellant, with notice its limitations, did 
not have such character. 


Eaton State, Ala.App. 405, So. 321, 322, this court de- 
termined that: 


“The giving the check, given without explanation the con- 
trary, was and itself representation, symbol, token that the 
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defendant had money deposit the bank which the check was 
drawn, and the check was given with the intent deceive the seller 
goods this case, and was thereby induced part with the title 
his property, and the symbol token was false, and the seller was 
thereby deceived, the defendant was guilty.” 


See also Elliott Caheen Bros., 228 Ala. 432, 153 So. 613. 

Analogically follows that when this appellant presented Pierce’s 
check Jackson, without any explanation its conditional character, 
was representation that the check was, this appellant, uncon- 
ditionally negotiable. 

Under the facts this case our opinion that the check presented 
appellant, appearing its face negotiable instrument, but 
this appellant actually given conditionally, was false token. 
The jury its verdict has determined the presence the other elements 
essential the crime false pretense, had the right do. 
find cause disturb the judgment conviction. 

Affirmed. 
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TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Acceleration Remainder 


Estate March, Pennsylvania Supreme Court, No. 


Upon the death testator’s son prior the death testator, such 
son being the life beneficiary trust containing provision that 
the son should “die while any said trust fund, hereinbefore mentioned, 
still the hands the trustee” should paid designated re- 
maindermen, the remainder the trust was accelerated and payable 
the remaindermen even though the funds never came into the hands 
the trustees because the trust never commenced administered, 
the life beneficiary having predeceased the testator. 


Words Inheritance; Gift Income Without Limitation 


Estate Carmany, Pennsylvania Supreme Court, Nos, 178 and 179 


The testator established trust assure his widow home and 
annual income during her widowhood and directed that, after her 
death, the entire income should paid his daughter, “her heirs and 
assigns.” 

Testator’s intention and the clear and primary purpose for which 
the trust was created, gathered from the language the will and the 
surrounding circumstances, was assure his widow home for the 
balance her widowhood and annual income $1,500. During 
the continuation the trust, whatever remained the income was 
paid the daughter. Upon death remarriage the widow, the 
entire net income was given “to daughter, her heirs and assigns.” 
The words the will cannot ignored. Giving effect them ren- 
ders inescapable the conclusion that his intention was create trust 
during the lifetime the widow until her remarriage and give his 
entire residuary estate his daughter. Had testator intended cre- 
ate active trust measured the life the daughter, would 
have evidenced such intention the use the words “for life,” rather 
than words inheritance. That was cognizant the method 
whereby the same could have been done shown his limitation 
the life estate the widow. The gift income from his residuary 
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estate the daughter “her heirs and assigns” irrefutable manifes- 
tation his intention give estate inheritance and not die in- 
testate. 

The gift the daughter was not only accompanied words 
inheritance but also unlimited and unrestricted regards time, amount 
and conditions. absolute gift income without limitation 
time amount bequest the corpus the fund from which 
said income derived. 


Allocation Proceeds Sale Bonds 


Bowen Safe Deposit Trust Co. Baltimore, Maryland Court Appeals, 
132 

Where bonds purchased trustee 1930 defaulted interest 
1931, and the trustee continued hold the bonds for approximately 
fifteen years, which time sold the certificates deposit representing 
the new securities received result reorganization the issuer 
the bonds, and the amount received for such certificates was greater than 
the cost the bonds but less than the full amount principal and 
unpaid interest, the court applied the pro rata theory apportionment 
the proceeds corpus and income and held that the entire sum re- 
ceived the trustees should apportioned between overdue principal 
and overdue interest. 


Penalty for Delay Filing Estate Tax Return 


Estate Goldstein Commissioner, Tax Court, Memo. 
Docket No. 11,962 

Decedent died 1941. His executors gave notice his death 
Form 704 within the statutory period. extension time within 
which file the estate tax return was asked for and given for the max- 
imum period allowable. The return was not filed, however, until 
months after the expiration the extension. When filed, however, 
was correct all respects. The Commissioner assessed the 25% pen- 
alty for failure file the return within the time allowed. The execu- 
tors resisted the penalty upon the claim that the failure was for rea- 
sonable cause shown. 

held that the reason given for failure file did not constitute 
reasonable cause. The claim that they could not sooner file complete 
and accurate return for various reasons given was not sufficient. The 
requirement for filing return that complete possible. 
They should have prepared the return with what information 
was then available. Such return could have been supplemented later. 
The filing Form 704 did not constitute the filing return com- 
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plete possible. Form 704 merely preliminary notice the death 
the decedent together with estimate the probable size the 
estate. 


Duration Annuity 


Bolden Fidelity Union Trust Company, New Jersey Chancery Court, 
No. 147-400. 

The right receive annuity which has specified duration 
limited the life the annuitant, but annuity for definite 
term years for the life another does not cease with the death 
the annuitant, but passes annuitant’s personal representative un- 
less the donor the annuity has indicated contrary intent. 


General Legacy Stock 


Estate Hicks, New York Surrogate’s Court, 117 1015 


provision giving and bequeathing friend “One Thousand 
Dollars ($1,000) and Two Hundred (200) shares the capital stock 
Sears, Roebuck Company” constituted general legacy 200 
shares out all the shares owned testatrix, and the legatee was not 
change the corporate holdings subsequent decedent’s death. 


Personal Profit Trustees 


Estate Soss, New York Surrogate’s Court, 117 1077 


Trustees who reserved themselves the right purchase for their 
individual accounts total 15,000 shares stock price per 
share less than that fixed the offer the public made under- 
writers who were going sell 20,000 shares the stock the public 
for the trustees behalf the trust estate being administered were 
guilty violating their fiduciary obligations because such reservation 
would secure them private profit. 


Duty Executor Prior Grant Letters 


Cavanaugh Dove, Pennsylvania Superior Court, No. 171 


Although executor named will whom letters have not 
been granted, competent act representative the estate 
far relates acts which merely passive, such being 
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served with summons, active duty cannot imposed upon him 
without his consent until has performed some act which the law 
regards sufficient evidence his acceptance the trust; therefore, 
action creditor against nominated executors whom letters 
had not been issued, the court exceeded its authority when ordered 
the executors answer the statement claim within thirty days from 
the date service notice its order, since such order the court 
imposed active duty upon the executors prior their acceptance. 


Duration Trust 


Estate Froman, New York Surrogate’s Court, 117 2544. 


trust was established for primary and secondary life beneficiaries 
with remainders over the children the secondary beneficiaries or, 
default children, trust for the surviving secondary beneficiaries. 
When one the secondary beneficiaries died without issue, her share 
passed intestate property the settlor-testator because could 
not held further trust under the rule limiting the duration 
the trust two lives being. 


Trust 


Estate Van Deusen, California Supreme Court, No. 19,800. 


Although court equity may modify trust proper showing 
changed conditions occurring after the creation trust, the 
rights all the beneficiaries may protected, allow invasion 
corpus the trust without the consent the residuary beneficiaries, 
contrary the provisions the trust instrument which give the life 
beneficiaries only the net income the trust, take property from 
one without his consent and give another; this the court has 
jurisdiction do, and order modification the trust such 
situation erroneous. 


Removal Trustee 


Sternberg St. Louis Union Trust Co., United States Circuit Court 
Appeals, Eight Circuit, No. 13,479. 

The court would not remove trustee for administering estate, 
through advice counsel, under will probated Mis- 
souri resident whose marriage subsequent the execution the will 
operated revocation such will under Illinois law, but which 
law the trustee was unaware the time administration; trustees 
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are removed for fraud but honest mistake law not evidence 
fraud, and the heirs law testator, who are charging the trustee with 
fraudulent conduct, were much aware the law the time 
the probate the will the trustee’s counsel, that they could 
have contested the probate that time. 


Rule Against Restraints Alienation 


Alexander House, Connecticut Supreme Court Errors, August 1947 


place where the ashes herself and her daughter should kept 
perpetuity, not being charitable trust, violates the rule against re- 
straints alienation, and directon that portion the house 
rented member the socialist labor party does not save the pro- 
vision since the party not the beneficiary but the testatrix referred 
merely way designating the class from which the executors 
were select tenant occupy the house. 


Meaning “Estate” 


Estate Sachs, New York Surrogate’s Court, 117 2544 


The testator directed the payment each two brothers sum 
equal one-fourth the proceeds seat exchange, including 
any amount payable his estate from gratuity fund connection 
therewith, but his executors claimed that the benefits from the fund 
were payable the testator’s next kin and not his “estate.” The 
court, directing payments the brothers, ruled that the testator did not 
intend such limited construction the word “estate” and that his 
direction was not for payment from the fund itself, but rather sum 
equal one-fourth the fund. 


Executor’s Liability for Tort Employee 


Johnson Long, California Supreme Court, 19,900 


The basic issue this case whether executor personally 
liable for torts committed employees business operated 
him pursuant Section 572 the Probate Code. executor has 
always been liable for any torts committed him the administra- 
tion the estate. Before the enactment what now Section 572 
the Probate Code, executor elected carry decedent’s busi- 
ness without authorization the will, did his own risk and 
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his liability for anything that occurred the course conducting the 
business was personal one, with right reimbursement from the 
estate. Section 572 provides that “after notice all persons interested 
estate, given such manner may directed the court 
judge thereof, the court may authorize the executor adminis- 
trator continue the operation the decedent’s business such 
extent and subject such restrictions may seem the court 
for the best interest the estate and those interested therein.” There 
nothing said section indicate that any change the rule 
personal liability was intended. The principal effect the section was 
provide authorization should the will fail provide one for the 
executor carry the decedent’s business. 


Life Estate 


Green Green, South Carolina Supreme Court, Case No. 2813 


Disposition property, upon the death the primary life tenant 
without lawful issue her body, testator’s two sons “as tenants 
common thereof, for and during the term their natural lives and 
their deaths equally divided between the lawful issue their 


bodies, said issue take per stirpes,” constituted devise life es- 
tate the two sons, with the fee simple estate their children, 
since the court contrued the words “lawful issue their bodies” mean 
children and not issue generally; hence the Rule Shelley’s case in- 
applicable give the testator’s two sons fee simple estate. 


Depositary’s Investment Residuary Estate 


Flynn, New York Surrogate’s Court, 118 241 


The purposes the statute (Section 106, Surrogate’s Court Act) 
authorizing deposit the principal residuary estate with the 
corporate executor, lieu the life tenant’s furnishing bond for 
the protection the remaindermen the estate, are relieve the 
life tenant the expense onerous bond premiums and safeguard 
the fund for the remaindermen, but request the life tenant that 
the corporate depositary pay her the income without further order 
and invest the principal upon her directions would permit the cus- 
todian invest the life tenant’s instructions without notice the 
remaindermen and without their having the benefit bond; such 
plan affords protection the remaindermen and cannot given 
judicial sanction. 
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Life Estate With Power Sell 


Weeks Briscoe, Kentucky Court Appeals, September 23, 1947 


When the testator gave the life tenant his property the power 
sale, expressly stating that she should exercise her sound discretion 
using much the principal the estate may needed, 
empowered her sell the property without the intervention any 
court and without the permission the remaindermen. this case 
decedent not only granted the life tenant the power sale, but 
expressly stated that she should exercise her sound discretion using 
much the principal the estate may needed for the purposes 
set out the will, namely, taxes, insurance premiums, necessary re- 
pairs and maintenance such property, for the support, mainte- 
nance, hospital bills, nurse hire, doctor bills, any emergency arises 
necessitate additional expenses the preservation the property 
and assets estate, the preservation health and proper care 
said wife. 


Beneficiary’s Right Accrued Income Between 
Dates Payment And Death 


United States Trust Co. New York, New York Supreme Court, 

The estate the life beneficiary trust, who was receive 
guaranteed income $95,000 per annum paid her “not less 
than quarterly,” was entitled the income the trust which accrued 
between the date the last payment income and the date the 
death the beneficiary since the beneficiary was entitled the in- 
come soon paid the trustee and the provision for quarterly 
payments was merely for the sake convenience. 


Distribution Trust Corpus 


Hackensack Trust Company Denarest, New Jersey Chancery Court, 
No. 147/293 

The testatrix provided that, upon the death either her two 
daughters leaving issue surviving, her one-half trust fund should 
given said issue absolutely, but, issue survived, said one- 
half was given testatrix’s remaining son and daughter. The 
court ruled that the remainder the share the last daughter die 
vested the remaining son and daughter the time testatrix’s 
death, subject only being divested upon the happening the con- 
tingency death said last daughter without issue. 
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Attorneys’ Fees 


Estate Klein, New York Surrogate’s Court, 118 1080 


Attorneys who rendered services the beneficiaries estate, 
action requesting the authorization the surrogate for the sale 
certain estate property, and whose services connection with the 
actual construction the will were negligible, were not entitled 
allowances ranging from $50,000 $4,000, and aggregating $100,000, 
for such services, since the greater part the services were performed 
for the individual benefits the beneficiaries; the court allowed them 
only $500 each example and reasonable amount. 


Distribution Trust Corpus 


Budington Houck, Connecticut Supreme Court Errors, August 14, 1947 


Because testator’s primary object was that his estate pass 
descendants his blood, upon the death his son’s only child un- 
married and without issue, the age twenty-two years, the trust 
estate, instead passing the estate the grandson, passed the 
testator’s daughter’s two children, pursuant the provision testa- 
tor’s will that “upon the arrival any grandson the age 
thirty years, his earlier death, [the trustees] divide the principal 
sum, together with any accumulation income among any descendants 
son, equal shares, per stirpes and not per capita, and 
shall leave issue, then the issue daughter, equal 
shares, per stirpes and not per capita.” 


Discretion Pay Principal Life Beneficiary 
—Self-Interest Trustees 


the Matter Estate Carrie Ahrens, Appellate Division, 

Under provision testamentary trust that the trustees shall 
deem advisable they may pay over the life beneficiary the whole 
any part the principal the trust, whether such payment 
advisable determined with reference the welfare the life 
beneficiary and the remainderman and not from the viewpoint the 
personal interests the trustees. Trustees testamentary trust 
consisting principally stock family corporation which the 
trustees were stockholders and officers and directors, and which 
they were legally obligated for moneys withdrawn them and 
other directors, had right, under provision authorizing them 
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pay the principal the life beneficiary they should deem advisable, 
pay the principal him pursuant arrangement whereby 
would hindered bringing stockholder’s action against them 
and would unable sell the stock one who might bring such 
action. 


Executor’s Commissions 


Miller, New York Surrogate’s Court 


executor who received specific devise real property testa- 
tor’s residuary clause, such devise held trust for the benefit 
testator’s children until ultimate sale the property, was not entitled 
commissions such real estate executor, but was entitled 
trustee’s commissions respect the rentals collected the manage- 
ment the property and the proceeds the sale thereof for dis- 
tribution. Such commissions, however, may not paid out the 
general estate assets, but only out the assets the trust the 
hands the surviving executor-trustee. 


Executor’s Implied Power Sale 


Weber Beales, New Jersey Court Errors and Appeals, No. 240 


Since testator’s provision that certain real property “to sold 
and the proceeds derived, divided equally between daughters” di- 
the sale said property and division the proceeds but did 
not state who was make such sale and did not specify that the re- 
cipients the proceeds, testator’s daughters, make such sale, the 
court concluded that the executor necessity the only person 
make such divisions distributions; the property was not devised 
specie the daughters and was not intended that either them 
have the power sell, but the executor, order carry out his duty 
distributing the proceeds, had sell the property. 


Repairs Trust Property 


Linenthal Birmingham Trust and Savings Co., Alabama Supreme Court. 
Div. 510 

between the life tenant and remainderman real estate, the 

life tenant bears the cost ordinary repairs the property, such 

unstopping plumbing, replacing broken glass, inside painting, re- 

papering, repairing leaks, etc. and such repairs are payable from 
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the income the estate; the other hand, the cost permanent 
improvements the land, reasonably expected outlast the estate 
the life tenant, prorated between the life tenant and the re- 
mainderman. 


Time Payment Trust Income 


Jaques, New York Surrogate’s Court, 118 209 


will provided that “No legacy shall deemed payable due until 
executors shall have reduced estate cash sufficient pay 
all legacies provided for, least part, but interest time shall 
deemed have accrued upon the whole any part thereof.” 
was held that the provision pertains the general legacies only and the 
payment legal interest thereon, and does not abrogate the statutory 
rule regarding the payment income trusts the life beneficiaries 
thereof from the date the testator’s death. 


Vested Remainder 


Wallace, New York Surrogate’s Court 


Testator’s provision disposing certain property and stock hold- 
ings “to held trust, disposed executors shall see fit, 
and all earnings dividends therefrom paid wife and upon 
her death divided into equal parts, one such part given 
each surviving daughters, three parts each surviving 
sons” constituted remainder the children testator, class, vest- 
ing upon the death the testator and not upon the death the life 
tenant. 


Descendability Contingent Remainder 


Safe Deposit and Trust Co. Baltimore Wilson, Circuit Court Baltimore 
City, Maryland, No. A-744—1945 

contingent remainderman named definitely described, 
has interest which can devise should die before the happening 
the contingency and his will passes such contingent interest, and 
should die intestate, the contingent interest passes those who are 
the next kin the remainderman being the happening the 
contingency, with the distribution being made directly such next 
kin; the life tenant, whose death determines the contingency, can- 
not heir take transmit any interest the estate will 
otherwise, 


TAX DECISIONS 


Digest current decisions pertaining the law taxes trusts, 
estates and gifts 


Charitable Deductions and Effect Intervening Life Estates 


Estate Gertrude Dodd Commissioner, Tax Court, Memo. 
Docket No. 8618 


computing decedent’s net estate petitioners deducted the full 
amount bequests certain charities, the payment which was sub- 
ject intervening life estates. The court said that while true 
that the bequests the charities aggregate $30,000 and the distributees 
are entitled that amount upon termination the trust, equally 
true the distribution thereof postponed until the death the 
life tenants under decedent’s testamentary trust. cannot said that 
the value bequests postponed equivalent their value the 
date decedent’s death. order determine their value deced- 
ent’s death proper reduce the amount received 


amount representing the delayed receipt, following Henry Ickel- 


Transfers Contemplation Death 


Estate George Henry Kent Commissioner, Tax Court, Memo. 
Docket No. 9214 

Decedent died testate 1941 the age 88. For more than 
years prior his death had been making gifts members his 
family and close relatives. was his dominant policy throughout life 
make each member his family financially independent far 
was able make gifts without jeopardizing his own financial posi- 
tion, and see that such gifts were available the respective members 
his family where they would the most good. had always enjoyed 
fairly good health except for attack cerebral thrombosis Sep- 
tember 25, 1935, which kept him bed for about eight days. Early 
1935, discussed with his two children his desire make each 
them additional gifts but wanted wait and see what Congress would 
with respect gift tax rates the then pending Revenue Bill which 
was approved the Revenue Act 1935 August 30, 1935. After 
obtaining and studying copy the new act, decedent and his son 
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were preparing schedule securities preparatory for completing the 
gifts when the attack occurred. month later after had substantially 
recovered from his illness made the gifts had formed plans 
make early the year. 

was held that the said gifts made October 25, 1935, were not 
made contemplation death and should not therefore included 
the decedent’s gross estate under section 811 (c) the Internal 
Revenue Code. 


Conversion Ineffectual Avoid Gift Tax 


Marie-Anne Goldschmidt-Rothschild Commissioner, Tax Court, 

The petitioner, nonresident alien, owned certain domestic stocks 
and bonds which she converted into United States Treasury notes un- 
der prearranged program underwriting and solely for the purpose 
making gift such notes trust within the gift tax exemption 
provisions Title 31, United States Code Annotated, 750. was 
held that such conversion was ineffectual avoid gift tax, authority 
Pearson McGraw, 308 313. Specific exemption under section 
1004 (a) not allowed nonresident. 


Tax Ability Grantor 


Josephine Hendrick Commissioner, Tax Court, Memo. 
Docket No. 8867 

Petitioner, person means, enjoyed income excess her 
own requirements. She was charitably disposed, and prior 1930 had 
made gifts her friends and former employees upon learning that they 
were need. continue this practice and achieve reduction 
her taxes, she executed trust instrument, declaring herself and brother 
trustees certain securities which she continued hold before 
her own name and over which, trustee, she expressly retained all 
the powers inherent ownership. While true that her brother (and 
later her son) was co-trustee, and practice made decisions about 
investments, each trustee was given authority act for both, and since, 
any event, the co-trustee was the person whom she would have 
logically sought advice, she may treated having alone all powers 
granted the trustees. The potential income beneficiaries consisted 
sixteen persons, whom twelve were possible objects her existing 
charity policy and the other four were descendants and daughter-in-law, 
the natural objects her bounty. The latter were designated bene- 
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ficiaries order that any excess trust income above amounts dis- 
tributed the twelve could paid them—petitioner having and 
exercising absolute discretion which the beneficiaries should 
receive income any years and what amount. the making 
such payments, moreover, petitioner was not limited income, but 
could invade corpus and termination the trust any deficiency 
would borne corpus. Thus effect petitioner retained un- 
restricted power give both income and corpus whom she might 
choose among the sixteen and amounts determined her absolute 
discretion. practice she alone designated the beneficiary and the 
amount paid each; she never designated more than eight less 
than four single year and large part the income was distributed 
among her family group. trustee, she could borrow, pledge and sell; 
she was not required hold assets the trust’s name add “trustee” 
her name. 

was held that under the broad powers retained petitioner did not 
divest herself the beneficial ownership trust income and hence 
the entire income from the trust was held taxable petitioner. 
numerous decisions power shift income vary the amount dis- 
tributable among the members group, exclusive the settlor, has 
been deemed substantial attribute ownership which conjunction 
with other retained elements control warranted the taxing trust’s 
income the grantor. 


Transfer for Student Cooperative Organization 


Opinion Attorney General, October 15, 1947 


devise bequest society, incorporated for the purpose 
providing ecomomic living for students with limited resources means 
cooperative, non-profit boarding and rooming establishments, was 
not exempt from inheritance tax. Because the transfer would benefit 
only the members the organization, was not for charitable pur- 
pose. Nor was for educational purpose, although one the pur- 
poses the organization was promote high scholastic standing 
among its membership. 


Remainder Interests Taxable When Distribution Made 


Opinion the Attorney General, Baltimore Daily Record, October 21, 1947 

Under the Maryland inheritance tax law, the tax trust re- 
mainder not paid the time the transferor’s death, the tax does 
not become due until vests possession the remainderman. Thus, 
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the remainder does not vest his possession the death the life 
tenant, the tax does not become due that time. 

Decedent, who died 1940, created trust, naming his wife life 
tenant, and provided that, upon her death, one-eighth the corpus 
should held for the benefit named beneficiary, minor, for his 
education until reached the age years, which time the entire 
corpus the trust was transferred him. tax was paid the 
minor’s interest the time the decedent’s death. The life tenant died 
1947, which time the beneficiary was years age. The collat- 
eral inheritance tax was not paid the beneficiary’s remainder interest 
the time the decedent’s death. collateral inheritance tax was due 
the time the death the life tenant, but will due all amounts 
distributed the beneficiary for his education they are “reduced 
his possession,” and the tax the full unexpended balance his 
interest the trust estate will not become payable until the bene- 
ficiary becomes years age, since does not “come into possession” 
his share the corpus the trust until that time. 


Condition That Legatee Pay All Taxes Imposed Estate 
Respect the Notes 


the Matter Brooklyn Trust Company, Appellate Division, 

Under testamentary provision which testatrix bequeathed 
legatee all her right, title and interest promissory notes which 
the legatee was liable, but stated that the gift was conditioned the 
payment the legatee all inheritance and other taxes “which may 
imposed upon estate respect said notes,” the legatee, 
entitled the notes, was required pay all taxes imposed the 
estate because the inclusion the notes taxable assets the 
estate and not merely pro rata share the total estate tax based 
the amount her gift relation the estate. The gift vested the 
legatee the death the testatrix. was not necessary that the 
legatee personally elect comply with the condition and accept the 
bequest. 


Transfers Contemplation Death 
Estate Eliza Vrooman Commissioner, Tax Court, Memo. 
Docket No. 7339 


Decedent was concerned about the economic condition her son 
and daughter, and they had borne the expenses certain ligitation 
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involving her interest the estate her half brother, prosecuting the 
ligitation her name, successful conclusion, she transferred $40,000 
cash each them. 

was held that under all the facts and circumstances part the 
amounts transferred includible decedent’s gross estate transfers 
contemplation death. The medical history the decedent before, 
the time of, and after the transfers, leave doubt that her health 
was sound regardless age. Her actions with respect the litigation 
share the estate her half brother are convincing that the trans- 
fers grew out the successful termination that litigation and not 
from any thought death. She recognized the contributions her 
children the costs and the conduct the litigation. She premised 
her participation therein upon their contribution. There some weight 
the argument that consideration flowed from the children for the 
transfers made them. 


Gift Tax Payment Pursuant Divorce Decree 


Commissioner Edmund Converse, Circuit Court Appeals, 
Second Circuit, No. 234 

1941 taxpayer and his wife entered into separation agreement 
under which taxpayer agreed pay his wife specified sum monthly 
for life consideration her release marital rights. Soon after- 
ward, wife obtained decree divorce. The court also decreed that 
taxpayer should pay his wife specified sum cash lieu the 
monthly payments and full satisfaction the wife’s claim for sup- 
port and maintenance. The Tax Court held that the payments for 
the benefit the wife were not taxable. 

The Commissioner appealed claiming that under 19, only the 
value the wife’s right support should free tax. held 
however, that the entire amount transferred for the benefit the wife 
unreportable for gift tax purposes. Having been the subject decree 
court, the amount arrived became debt which would have been 
collectible out and deductible from taxpayer’s estate had remained 
unpaid the time his death. Consequently, the payment the 
required amount was the payment liquidated debt created judg- 


ment and not gift. was supported adequate and full con- 
sideration. 


INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Bank Earnings 


study the Economics De- 
partment the Bankers 
Trust Company New York un- 
dertakes forecast the earnings 
the central reserve city mem- 
ber banks New York City 
through the years 1947 and 1948. 
These institutions hold about 
per cent the total deposits 
all commercial banks the coun- 
try. 

Based certain assumptions 
pertaining fiscal policy, business 
activity, price movements, and 
interest rates, estimated that 
net profits after taxes will decline 
from the $158 million level re- 
ported 1946. The estimate for 
1947 $129 million and an- 
ticipated that will level off 
$128 million 1948. Thus, net 
profits 1947 and 1948 are ex- 
pected almost per cent 
below 1946 profits, and more than 
per cent below the 1945 peak. 

estimated that net profit, 
after taxes, will decline from 7.3 
per cent average total capital ac- 
counts 1946 5.8 per cent 
1947 and 5.6 per cent 1948. 
These percentages are predicated 
the assumption that additions 
capital will limited ac- 
cumulations 
profits. other words, be- 
lieved that total capital accounts 


will rise only slightly and that the 
1948 year-end total will $2.3 
billion compared with $2.2 bil- 
lion the close 1946. 

Reduction net profits from 
1946 1948 expected result 
largely from increase operat- 
ing expenses and sharp reduction 
non-operating income. Operating 
expenses are expected rise about 
$41 million during the two years, 
over per cent. The $27 
million non-operating income re- 
ported for 1946 expected de- 
cline million 1947, and 
about $0.6 million 1948. 

Here are the main assumptions 
which the earnings projection 
based: 


Loans—It that 
loans will increase over $1.3 
billion, roughly one-fifth, during 
the two years 1947 and 1948. Bulk 
this increase, over billion, 
expected occur 1947, 
whereas the rise the following 
year projected less than $300 
million. Most the increase 
loans expected result from the 
rise business accommodations, 
although real estate and consumer 
loans will probably show con- 
tinued upward movement. 


Government Securities— 
securities are expected decline 
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about $2.3 billion during the two 
years 1947 and 1948. the 1948 
year-end, such holdings are ex- 
pected total about $11 billion. 
With respect the composition 
the portfolios, bond holdings are 
expected somewhat larger 
the end 1947 than they were 
close the preceding year. Dur- 
ing 1948, however, bond holdings 
are likely decline the result 
relatively large-scale Treasury 
retirements. Also, the end 
1948, the banks will probably hold 
short-term notes place the 
present one-year 7/8 per cent 
certificates. 

Proportion bonds aggregate 
Government holdings 
from per cent December 31, 
1945, per cent June 30, 
1947. estimated that this 
proportion will increase somewhat 
further the last half 1947 
and will remain the slightly 
higher level 1948. 


Current Operating Earnings— 
Operating income for 1947 ex- 
pected total $454 million, 
about million under the record 
1946 level. This estimate based 
the premise that the decline 
about $34 million income from 
Government securities will 
not fully compensated for 
increase interest income 
loans and other operating earn- 
ings. 1948, however, an- 
ticipated that the decline in- 
come from Government securities 
will more than offset the in- 
crease interest income from 
loans, while income from other 
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securities and other operating 
earnings will show further gains. 
Accordingly, for 1948, be- 
lieved that new high figure 
$472 will attained. This would 
rise per cent over the 
projection for 1947. 


Current Operating Expenses 
likely that the rising trend 
expenses will continue through 
1948. Estimates for 1947 and 1948 
are $281 and $291 million, respec- 
tively. 1946, such expenses were 
$250 million. 


Losses and Recoveries—New 
York City banks are expected 
items 1947 and 1948. However, 
such profits will amounts 
substantially below those realized 
the past four years. Non- 
operating profits reached peak 
$89 million 1945 and then drop- 
ped sharply $27 million 1946. 
Estimates million for 1947, 
and less than million for 1948, 
are reported. 

The decline net profits, the 
Bankers Trust survey adds, greatly 
accentuates the problems the 
New York City commercial banks 
and raises serious question 
the adequacy their lending 
rates. noted that banks are 
making large volume loans 
under inflated levels commodity 
and real estate prices. Grave doubt 
expressed whether their 
lending rates are sufficient in- 
sure adequate protection against 
the growing risks involved under 
the conditions that prevail today. 

also observed that banking 
one business which has not been 
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able raise the price its pro- 
duct the face rapidly rising 
costs. Even though there has been 
some relaxation the easy money 
policy the Government recent 
months, increases lending rates 
have been relatively minor. The 
fact remains that banks are not 
getting return their loans 
sufficient cover their increased 
operating costs, build capital 
funds, and provide adequate re- 
serves against the inevitable losses 
during period business rever- 
sals. obvious that banks 
must prepared meet the legi- 
timate demands expanding in- 
dustry, but such assistance must 
rendered terms that will help 
maintain sound capital structure 
and strong banking system. 


Taxation 


new study the treat- 
ment business losses, the Treas- 
ury proposes amending the cor- 
poration tax law “promptly 


The Treasury recom- 
mends that business permitted 
five-year carryforward period for 
loss offsets. Thus, companies now 
unable obtain the benefit 
tax deductions because operat- 
ing losses could carry the deduc- 
tion forward through five year 
period. Such losses would used 
offset future taxes which would 
otherwise payable when their 
income position had improved. 
this connection, urged 
that Congress drop the existing 
carryback provisions. the law 
now stands, company has two- 
year carryback and 
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carryforward for loss offsets. Basis 
the proposed changes that the 
carryback unfavorable new 
enterprise; also the current law 
engenders administrative difficul- 
ties well. 


The Treasury has recommended 
the change despite its finding that 
the carryback provision more 
effective encouraging business 
increase maintain expendi- 
tures depression low income 
periods, since the company able 
draw past taxes finance 
current expenditures. the case 
carryforwards, the company 
would reap benefit until income 
conditions were improved. 
cordingly, the so-called business 
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“counter-cyclical” effects would 
decreased. 

possible that the Treasury 
will later recommend the exten- 
sion the carryforward feature 
period longer than five 
years. For most businesses, five- 
year period expected counter- 
balance losses arising out the 
dips the course the general 
eight-year business cycle. New 
businesses and those with longer 
cyclical swings would 
favored. 

Since new enterprises and those 
with longer fluctuations earn- 
ings than the eight-year cycle 
would less favorably treated, 
the Treasury proposes re-examina- 
tion the matter sometime after 
revision the law. viewed 
desirable the light additional 
experience, the carryforward period 
could then further extended. 


Mortgage Lending 
Addressing the Mid-Western 
Credit Conference, Frank 


Rathje, president the Chicago 
City Bank Trust Company, 
pointed out that two general types 
mortgage lending prevail today. 
addition conventional mort- 
gage lending also have insured 
controlled mortgage financing. 
According Mr. Rathje, who 
past president the American 
Bankers Association, conventional 
lending single and multiple 
housing “is passing down the lane 
with the proverbial horse and 
buggy.” the other hand, in- 
sured mortgages which are being 
made today have passed into what 
many bankers and lenders call 
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safety zones. the latter 
category that the bulk financing 
now being arranged, although 
conventional loans are still being 
made. 

The insured mortgage, may 
noted, the type loan which 
extended without reference 
the judgment and prudence the 
lender. This loan follows statu- 
tory formula and the federal 
guarantee the dominating in- 
fluence. only because the 
feeling that housing must pro- 
vided for citizens and veterans 
any cost that the insurance factor 
has been injected. For without 
such guarantee, the bulk the 
lending would not made under 
present terms, ratios and rates. 
The risks involved would too 
burdensome for the private lender. 

Mr. Rathje calls attention the 
fact that “Our present affection for 
government guaranteed mortgages 
has not yet been tested.” This 
device has thus far been employed 
only rising market, although 
one the elements strength lies 
the systematic retirement vir- 
tually all urban mortgages 
monthly-payment 
nating the dangers total debt 
due date, this safety factor. 


There are other elements 
strength well. many in- 
stances, mortgage payments repre- 
sent lower percentage today’s 
gross family income than ever 
before our economy. Also, the 
rate urban construction the 
single-family dwelling still remains 
well below the expanded housing 
demand; there every indication 
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that much time will pass before 


are confronted with oversupply 


housing. also noteworthy 
that most today’s mortgage 
lending the home ownership 
classification, contrasted with 
the multiple-unit rental dwelling. 
This advantageous since there 
definitely less danger over- 
building the home construction 
field than the multiple housing 
field. 

the other hand, must 
realized that, under present condi- 
tions long-term lending, the 
borrowers’ monthly payments are 
largely for interest, rather than 
amortization. Accordingly, the 
loan retired over long period 
time. this connection, Mr. 
Rathje cites the results sur- 
vey real estate research or- 
ganization which indicated that, 
per cent mortgage (20 per cent 
the loan’s term), the borrower 
pays off only per cent his 
debt. the 608 type mort- 
gage where the term years 
and six months and the interest 
rate 342 per cent, only per 
cent the principal amount the 
mortgage paid off during the 
first years its life. 

How are evaluate the rela- 
tive stability today’s mortgage 
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borrowers? this connection 
cannot overlook the fact that many 
the home buyers are the 
forced-ownership class. Such pur- 
chasers regard their down payment 
premium for oecupancy and 
their monthly payment rent. 
So, unless the present market en- 
dures for sufficient length time 
enable these buyers accumu- 
late safe equity, they may prove 
unstable borrowers. should 
remembered that original 
equity payment now required 
the mortgage borrower the low- 
est all history. 

Then, again, must not for- 
gotten that real estate mortgages 
and building construction always 
reach their respective peaks the 
time highest consumer income. 
The phenomenal high wages and 
salaries today cannot re- 
garded characteristic new 
era. Therefore, long can- 
not come the conclusion that our 
economy has hit plateau from 
which will never again decline, 
obvious that considerable 
risks are involved. Mortgage 
lenders are working smaller 
margins than ever before; conse- 
quently, even modest decline 
real estate values and consumer 
incomes can produce wave 
defaults and foreclosures. 
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all infectious germs, the tuberculosis 
germ kills many people all others 
combined. Yet, the tuberculosis death 
rate has been cut per cent since 1904. 
Your Christmas Seal Sale money has helped 


because provides X-ray units, mass 


examinations, laboratory re- 


search, patient rehabilitation and 


public education. please, remember 


— 


use Christmas Seals letters, cards 


packages. your contribution 


MERRY CHRISTMAS 


today your Tuberculosis Association 


Because of the importarice of the above mes- 


What the Seal doesn’t show 
Buy Christmas Seals 
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Former Trust Counsel of Security-First National Pank of Los Angeles, 
Contributing Editor of TRUSTS AND ESTATES 


Condensed Work— 


Based many years actual practice, exclusively 
the fields trust law and taxation. 


Divided into 660 separate discussions, each one de- 
signed practical, working brief, pointed the day-to-day 
problems the creation and administration trusts. 


Including for practicality, subjects not usually found 
works trusts: Perpetuities, Restraints Alienation, 


Property Law, Powers Appointment, 
Future Interests, Virtual Representation, etc., insofar they 
apply trusts. 


Including large section TRUST FORMS, inter- 
spersed with variant clauses that hundreds separate 
conditions can covered. Suggestions use the clauses 
are also interspersed. 
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does man start 


the Bond-A-Month Plan their 
checking account bank. 


The moment comes every man. 


The moment when realizes that 
the days his peak earning power are 
over. 


one can predict when this time 
will come for you. 


But you can sure will come. 
Can you anything about it? 


Millions can—and do. They buy 
Through the Payroll Savings Plan. 


It’s almost foolproof. It’s automatic. 
You don’t put off. There’s 
start saving next 
bust the piggy bank.” 


And you get back $4, maturity, 
for every invested. 


Get the Payroll Savings Plan 
the Bond-A-Month Plan yourself— 
today. 


Sure saving because it’s automatic—U. Savings Bonds 


Contributed this magazine co-operation 
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